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ADVERTISEMENT. 
T ' 

X r is ufual to treat law, manners ; and govern- 
ment , as if they had do connexion with hiftory^^ 
or with each other. Law and manners are com- 
monly undcrftood to be nothing more than 
colledions oi ordinances and matters of fadi; 
and government is too often a fou&dadon for 
mere fpcculation and metaphyfical refinements. 
Yet law is only a fcience , when obferved in 
its fpirit and~hillory ; government cannot be 
comprehended but by attending to the minute 
Aeps of its rife and progrcffion ; and the fylicms 
of manners , which charaderize man in ail the 
periods of ^fociety which pafs from ludcncfs to 
^ civility ^ cannot be difpl^yed without the dif* 
crimination of thefe different fitnations. It is in 
the records of hifloiy , in the fcene of real life^ 
not in the conceits and (he abftra£iions of 
fancy and philofophy , that human nature is to 
be fludied. 

But y while it is the hiftorical manner that 
laws , culloms , and government , are to be in^ 

quired into, it is obvious, that their dependancc 
and connexion are clofe and intimate. They all 
tend tp the fame point , and to the illuftration 
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of one another. It is from the confidcration of 
them all « and in their union , that we are to 

« 

explain the cojnplicated lonns of civil fociety , 
and the wifdom and accident which mingle in 
human affidrs. 

After ihis method, I bave endeavoured to 
invefligate piy fubje£l. The topics I canva{s in 
thc followifig ihccts, are various, and conftitute 
a difficult and important branch of my under- 
taking. If I am fo fortunate as to obtain the 
^, iandion of the public approbation , I fhail pro- 

cced to fill up the pidure I have begun, and . 
confidcr , in future publications , civil jurifdic- 
tion , nobility , conAitutional law , and cultivated 
manners. 

The foundations of a work like this I have 
attempted , muft be laws of barbarous ages , * 
ancient records , and charters. Thefe I tould 
not incorporate, with propriety, in -my narrauve. 
This inflrudive, but taftelefs erudidon, di4 not 
accord with the tenor of a pordon of my per- 
formance , which I wiflied to addrefs to men of 
l^egance , as well as to the learned. It conGAed, 
bowever , with the fimpler and the colder fiyle 
of diffcrtation. My proofs, accordingly, appear 
by themfeLvcs; and, in confequence of this 
anangement, I might engage in incidental dif- 
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cnffions ; I might catch many rays of light that 

faintly glimmer in obfcurc times; and, I might 
defend the novelty of my opinions , wh^n I ven- 
tured to oppofe efUbliflied tenets , and authors 
of reputation. 

Though 1 have employed much thought . and 
afliduity to give a value to thefe papers , yet I 
communicate them to the public with the greateft 
dithdence. My materials were buried in the midft 
of rubbiih , were detached , and nnequal. I had 
to dig them up anxioufly, *and with patience; 
and, when difcpvcred and colle£ied , it was ilill^ 
more difBcult to digeft and to fafliion them. l# 
had to ftrugglc with the darknefs and impcrfe6lioii 
of time and of barbarity. And I from the moft 
able hiftorians of our own and foreign nations,^ 
who might naturally be expe^^ed to be intelli- 
gent guides for the paths I have chofen; I could .' 
derive no advantage* They generally prefer what 
is brilliant to what is ufeful ; and they neglc^l all 
difquihtions into laws and into manners, that 
they may defcribe and embelliiii the polities of • 
princes , and the fortunes of nations , the fplen- 
did quaUues of eminent men , and the lufire of 
heroic aAion. 



Edincburch, January ) 
1 7 7 £ 5 
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SOCIETY IN EUEOPE, 

IN ITS PROGRESS FROM RUDENESS 

TO R£FIN£M£NT. 



B O O K 
CHAPTER 1. 




Of the Germans before they left tbeic 

SECTION L 



The InflUuthm^ Government, and Chara£Ur the 

Germanic Tribes, 

Ix IS 9^ li^dc moment to inquiie into the origia 
of the ancient Germans. Their manners "iaiid govern- 
ment are fubjedks more interefting, and concerning 
which there are memorials of great curiofity and 
importaacc. The picture of thefe nations has been 
drawn by Tacitus { and the affairs of men never 
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found an obferver more accurate and penetrating. 

In following fiich a guiHe, it is impoflTible not to 
convey information; and. on this fubjed. no modern 
has a title to lpeculate» who has not paid a moft 
minute attention to his treatife Antiquity has not 
given to the kingdoms of Europe a prefent more 
vaJuable. 

The leading ctrcumftance in difcriminating the 
nannerf; of barbarous and refined times, is the 

dificTcuce wiiich exifls between them in the know- 
ledce dnd the management of property. The want 
of comii?erce, and the ignorance of money, perra'it 
the barbarian to excrcife a generofity of condiidl ; 
Vfhich the progrefs of the arts is to dedroy. The 
Germans conceived not that their defcendants were 
to grow illuftrious by acquiQtions of land, and 
that they were to employ the metals as a fburcc 
ot influence. Land was yet more connedlcd with 
the nation than the indivi(Jiial The territory pof- 
fcflcd bv tribes was confidered as their property, 
and cultivated for their ufe. The produce belonged 
to the public; and the magiftrate, in his diftribu- 
tidns of it, paid attention to the virtue and the 
merits of the receiver ( i ). 

The German , accordingly , being unacquainted 
V^irh particular profcfTions , and with mercenary 
purfnits, was animated with high fentimcnts of 
pride and greatnefs. He was guided by alieiSlion 
and appetite; and, though fierce in the field , and 
terrible to an enemy , was gentle in his dome flic 
capacity, and found a pleafure in a<fl^'Of benefi« 
cence» magnanimity, andfriendiliip. 
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A flatc of equality , hi thp ahfcnce of the dlftlnc- 
tions ot proper y, char.ich nz H he individual oif 
a Grrm ;n tribe, and was thf lour. c of tiieir pride, 
independ' ncc , and courage. Fcrfoiul 4U ditic«; were 
alone cbe foundation of prr-rmincnce. 1 be fons of 
a chief were not diftinguiflied from chofe of the 
iimple warrior » by - any fuperior advantages of 
education. They lived among th? fame cattle, and 
repofcd on the fame ground, till the promife of 
worrh, the fymp:oins of greatntf>i, feparated the 
ingenuous from the \ tilear , till valor claimed 
them Ignorant of the arcs of peace, t)ie/ 

purfued, with keennefs, the occupations of war. 
Where comnnunities, perpetually inflamed with 
rivallbipand animofity , brought their difputes to the 
decilion of battles, and were agitated with revenge 
and with glory , the opportunities of diftincftion 
were frequent 1 he only profcflion known to the 
Germans was that of arms. 1 he ambitious and 
cnterprifing courted dangers where they might ac- 
quire renown , and difplay their condudl and their 
powefs. To fuch a height did the military ardor 
prevail* that, if a tribe happened at any time to 
languifh m eafe , itsi youthful and impatient heroes 
• fought thofe nations who were then at war. They 
difdained to remain in inadion ; and could not fo 
cafily be pcifua(led to till the earth , and to wait 
its returns « as to challenge an enemy « and to 
hazard their lives They thought it mean and 
ignoble to acquire by their labor, what they night 
purchafe with their blood (3). 
The waiffOiied temperament they difplayed in 
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war, was aifo apparent in their private concerns. 
To the chafe they addided themfclvcs with no 
meafure of moderation. And, in parties at dice, 
they engaged in their foberell and moft ferious 
hours , and with ftich hope or'temerity , that they 
n(ked their liberty and perfbns on the laft throw. 
The affedlioD with which they embraced their 
friends was ardent and generous.' To adopt the 
refentments, as well as the amities of their relations 
and kindred, was a duty which they held indif- 
penfible(4). In hofpitality they indulged with the 
hiod unbounded freedom. The entertainer, when 
exbauded , carried his gueft to the houfe of his 
next neighbour. Invitations were not waited for; 
nor was it of confequence to be invited. A recep- 
tion , equally warm and hearty , was , at all times, 
certain. On thcfe occafions , giving way to the 
movements of the heart, they delighted in prefents ; 
but they neither thought themfelves entitled to a 
return for what they gave, nor laid under an 
obligation by what they received ). They yielded 
to the impulfe of paifion, and the pleafure they 
felt wds their recompence. Their gifts w6rc direded 
by no view of an immediate Or diftant advantage; 
their generofity was no traffic of intereft, and pro-* 
ceeded from no motive of defign. 

But, amidd all this ardor « they were averfe 
from labor. The women and the infirm difcharged 
the offices of the houfe* The warrior did not 
fubmit to any domeflic occupation. He was td 
balk whole days by the fire ; and a floth , joylefs 
and fupine , was to fucceed and toiirelieve the 
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brilknefs and fatigue of adUoa ( 6 ]. His admiration 
of fortitude , which was the caufe of this indolence, 
and tl^ contempt of drudgery « was at the fame 
time to produce a ftatelinefs in his behaviour* He was 

not to lofe his virtue , or to weaken the vigor of his 
mind , in the pradtice of mechanic Or unworthy 
puifuits. When he walked, he feemed confcious 
of importance ; he cafl his eyes to the ground 9 and 
looked not around him for the obje<Ss of a vain 
and frivolous curioiity. 

In the diet of thefe nations, there was much 
fimplicity; it conHfted of wild apples , new-killed 
venifon , and curdled milk. They expelled hunger 
without oftentation , or any (ludied preparations 
of food; but, in fatisfying third, they were lefs 
temperate. When fupplied to their dcfire in intox- 
icating liquors , they were no lefs invincible in vice 
than in valor (7 )• Yet, in the difgraceful moments 
of debauch, they applied to public a£Eurs« and 
debated concerning peace and war; and, in the 
heat of their difputation and riot, the dagger was 
often to deform with blood the meetings of friend, 
fliip and of bufinefs. In thefe feafons they imagined 
that their minds were difpofed to conceive honefl 
fentiments, and to rife into noble ones. But, in 
an after'period , the undiiTcmblcd thoughts of every 
one were diligently canvafTed ; a proper attention 
being paid to. the time when they were firft deli- 
vered , and to the purpofe which then employed 
them. It was their meaning to deliberate when 
they could not deceive , and tp form rclolutions 
when they could not at i^U 
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They d'd n t live in towns, and couM not 
en-lure to have their houfcs contiguous. They 
built as they iound a fpot to thfir fancy, |p cbey 
vrere attraded by a louiuain , a plain , or a grove. 
But being unacquainted with a private property 
in land, they were not arobirious of pofleffionit. 
They vied not in the extent or the fertility of 
th«:ir grounds, in the rearing of orchards, and in 
ihi' inclofing of mcadowj;. Corn was the only pro- 
duce they rtquiTcd from the earth; and they 
divided not the year into proper feafons. 1 hey 
tindtrftood, and had names for winter,, fpriog. 
and funiroer. but bad no idea of the term, and 
little knowledge of the fruits of autumn (9). 

In their religion they were grofs, hke almoft all- 
n.Ttions , whether favage or cultivated. I hey 
believed in a plurality of gods; but ihought it 
derogatory from their inajefty to (hut them up 
\vithm walls , or to fafhion them in refemblance to 
any human form. Their groves were appropriated 
to the ufes of devotion ; and » in the awful refped 
infpired by filence in the deep recelTes of their' 
woods t they felt «nd acknowledged the power of 
their deities. 1 o augury and divination they wtre 
much ntidicled ; and they were fond to draw 
prognoftics and iniimation from the running of 
water, the flight of buds, and the neighing of 
horfes. Their priefts had greater authority than 
their kings ot chieftains; for it was not by any 
principle of expediency or reafon that their adions 
and condu(fl we're to be afcerrained and examined. 
They were gpveiiied by t;h? j^i^pylfcs and dij^^t?? 
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of their divinities ; and , being the interpreters of 
the will and intentions of thefe , they were able to 
exercife a jurifdidUon uncontrollable and (acred (io|* 

The office of a magiftrace was known and re- 
fpedled among thefe nations. The prince, • or the 
chieftain of a diflriift, with the body of hts retainers 
or followers, conftituted a court, which heard 
accufations, and determined concerning crimes. 
1 raitors and deferters were hanged on trees. Cowar- 
dice, and the crime againfi nature, were con fidercd 
as of equal atrocity ; and the perfons convidcd of 
therii were choked in mire and fwamps by the 
preffure of hurdles* A corporal punifhment} and 
compenfations in corn or cattle , were the atonco 
ments of leffer delinquencies ( > i ). 

Noble birth , but more frequently the poffcffion 
of fuperior qualities, entitled to the office and jurif- 
dii^ion of a chief : And the general of aa army 
was to command lefs by authority than from ex- 
ample. He drew refped and obfervation by his 
adbvity , his addreDs and the fplendor of his ex« 
ploits (ii). Even the hopes and ambition of the 
fimple warrior were made to depend on his perfonal 
honor and courage. Yet, with all this attention to 
merit, and with all their elevation of charader, they 
were prone to deceive and to circumvent. They 
accounted it meritorious to Aeal upon their enemies 
in the darked nights; they blackened their (hields, 
and painted their, bodies, to be terrible ; and, to 
give ground, but immediately to returo to the 
charge , was a common and an admired feat of ttieir 
prudence. Cunnmg and fliatagcm appeared to 
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them to be wifdom; and, though remarkable for 
courage, both adivt and paflive, they e^cpofed it 
to rofpicion by the arts which , in a cultivated age, 
tu-e charadleriftic of the piifillaoimoas ( t)). 

It is alfo* remarkable , that , though attentive to 
jufticc, with a pundlilious cxadncfs, within the 
bounds of their particular nations, they defpifed 
it with regard to other dates and communities. 
Beyond the frontier of his tribe » the German was 
a thief and a robber. While* in the one inflance, 
his theft or depredation was a crime of the deepeft 
die, and punilhed with death, it was, in the 
other, a mark of valor, and an expreflion of virtue. 
To make incurfions againfl a neighbouring people, 
though at peace; to carry off their cattle, and to 
lay wafte their territory , were adions of renown 
and greatncfs. They roufed the ambition of the 
valorous, and were occupations in which they 
acquired reputation , and prepared therofeives for 
Ccenes of greater danger and glory ( 14 ); 

But ^ the circumftance in the culloms of thefe 
nations the mofl valuable, and which, like all their 
more remarkable features, arofc from their unac- 
quaintance with property , was the paflion they 
entertained for independence and liberty. Every 
^ perfon who was free, confidercd himfelf in the 
light a legiflator. The people prefcribed the 
regulations they were to obey. They marched to 
. the national aflembly to judge , to reform , and to 
, punifli ; and the magiftrate and the fovereign , in- 
• {lead of controlling their power, were to refpcd 

. and to Cut^mit to it. Seated or regular terms wcrr 
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appointed for the convention of their public council » 
and -a freedom of fpeccb » entire and unliaited , 
vras permitted. His age 9 his eloquence > his rank, 
and the honor he had acquired in war ', Mrere the 

qualities which procured attention to the fpeaker; 
and the people were influenced by perfuafion, not 
by aiuhonty. A milrmur coarfe, and often rude, 
expreffed their diffcnt : The raiding of thctf armor 
vras the flattering mark of the^r appiauf^isX 

While thefe inftitutions and manners arc expref* 
five , in general , of the Qerman communities , 
there are exceptions which it is not my province 
to explain. In the enumeration which is made by 
the Roman hiflorian of the Germanic tribes, there 
are perceivable unequal degrees of civilization and 
refinement. The Chauci , for example , were an 
improved and an iiluftrious nation, and fupported 
their greatneft by their probity. They were lovers 
of peace and quiet , and contemners of avarice and . 
ambition. They provoked no wars'; engaged in 
110 incurfions or robberies ; and, what may be con- 
fidered as a certain proof of their power and valor, 
preferved their fuperiority, without having recourfe 
to injuries arid opprelfions. When called upon, 
however , by the exigency of their affairs, they 
were not flow tq .take arms andv to levy armies. 
They inhabited an extenfive territory, were rich 
in men and in horfes, and in peace and in war 
maintained their reputation. 7he pidure of the 
Fenni , on the contrary, is that of mere rudenefs. 
They had no arms, no horfi^ , no religion. To 
jthe moft Avaje fitjcenefi they had joined .the 
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mofl abjfd poverty. They clothed themfelves ia 
the Ikins of beads, fed, at times, on herbnge, 
nnd flcpt on the earth. Their chief dependence 
"Was on their arrows; and, having no iron, they 
pointed them with bones. The women accompanied 
the men to the chafe , and demanded a (hare of 
the prey. A covering, inwrought with boughs, 
was all the (helcer which defended their infant^ 
frofn 4^ rigor of ftafons , and the ferocity of 
animalv. To this miler.ible dwelling their young 
men returned; and here their old men found a 
refuge. Thefe courfes of barbaroufncfs , this me- 
lancholy fadnefs , they preferred to the fatigue of 
cultivating the earth, and of building houfes» to 
the agitations of hope and fear attendant on a care 
of their own fortunes, and on a connexion with 
thofe of others. Unapprcbenfive of any danger 
from men, and awed by no terror of the gods, 
they had reached a (late which is nearly unattain- 
able to all human endeavours — the being entirely 
without a wi(h (i6). 

The majority of the tribes or communities of 
Germany may be faid to have occupied a middle 
flate between the cultivation of the Chauci and 
the favagenefs of the Fcnni. And it is luBicient 
to have felccled and cxpreded the more general 
and the more didinguilbed particulars which regard 
their inflitutions, government, and charader. With 
thefe in my view* I proceed to defcribe ihc con- 
dition of their women ; a fubjed which » though 
little attended to by the learned , may lead to con* 
dufjous of iiiLcrcfl. and curiofity, • 

m 



* 



I N E U R O P E. ti 



SECTION II. 
An Idea of the German - Women, 

It has been aiTerted , that men , in favage and 

barbarous periods , are carried to the fex merely 
frrun c'tc incitement of animal gratification , and 
thAt they f<f 1 not the power of beauty, nor the 
pleafures which arife from love; and a multitude 
of fads have been produced from hiftory to con- 
firm this theory. It is concluded , of confequencey 
that in fuch times , women are in an abjed ftate 
of fervility , from which they advance not till 
the ages of profperity ( i ). 

One would fancy it notwithflanding, confiftent 
"with rcjfo'i , to imagine, that the fcxes, in every 
period ol fociety , are important to each other; 
and that the member of a rude community, as well 
as the polifbed citizen , is fufceptibie of tendernefii 
and fentiment He is a (Granger , indeed , to the 
fnetaphyfrc of love, and to the fopperies of gal« 
lantry ; but his heart cannot be infenfible to female 
attractions. He cannot but be drawn by beauty; 
he muft know a preference in the objeds of his 
affedioo; and he muQ feel and experience*, in a 
certain degree, at leaft, that bewitching intercourfe, 
and tbofe delightful agitations, which conftitute 
the greateft charm of cultivated life. 

.This opinion, 1 conceive, is ftrongly confirmed 
by the hiftory of the Germanic ftates T heir general 
character. , wuh particular and obvious fads , illuT-. 
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trate the importance and the confideratioa in which 
they held their women. 

Even in the age of Caelar, the German tribes 
had conceived and acknowledged the idea and 
extdence of a public iotereft , and , in general , 
Bad fubmitted to a mode of government in which 
the chiefe a Ad the people had their departments 
as well as the prince. They are defcribed in a 
fimilar, but a more cultivated fituation , by Tacitus; 
and the fpint of liberty and independence which 
animated their adions, waste produce thatlimited 
and legal adminiRration which ftiii gives diliinc* 
tioki and dignity to the kingdoms of Europe. Among 
fuch nations, accordingly, the women were necef* 
fariiy free , and fenfible only of the reftraints which 
arifc from manners. 

The ftate of fociety, whicM precedes the know- 
ledge of an cxtcniive property and the meaonelTes 
which flow from refinement and commerce , is in 
a high degree propitious to women* To treat 
them with cruelty does not confifl with the eleva- 
tion of fentiment which then prevails. Among 
the people, of whom I fpeak, even the flavc was 
expofed to no ftudied infult or oppreflion (2). Of 
the women, the warrior and the citizen confidcred 
himfelf as the friend and the protedor; and their 
weaknc& only ferved to render the attachment to 
diem the more kfting and tender. 

While courage and ftrength and feats of p rowels 
gave glory to the men, the women were judged 
of by a different flandard. They were ftudious 
to recommend themfelves by ciie performance of 
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domeftic duties. They attended to the cares of 
the family and the houle ; and the mother foimd 
a long and a ferious occupation in the reariog of 
her chiidren f who were not allowed to approach 
the father in public till a ceruin age ()). To bet 
daughters (be endeavoured to give the acconipU(h« 
ments which might win to them the chiefs who 
were mod celebrated and powerful. To her fons 
fht recited the exploits of their anceClors , and 
formed them to valor. 

Nor are thefe the only fources of the refpeift 
which was paid td them. It has been often re^ 
marked, that, in every peribd of fociety, the women 
are more difpofed to rapture and devotion than the 
men, and that their curiofity to pry into futurity 
is more extravagant. The fuperftitious weaknef- 
fes, however, of the fex, which , in refined times, 
are a fubjedl of ridicule, lead to reverence and 
attention in a rude age. The Germanic armies 
feldom took the field without forcereflfes; and thefe 
bad an important (bare in direding their opera- * 
tions (4). In private and civil affairs , their autho- 
rity was not lefs dccifive. On the foundation of 
the wonder and aftonifliment excited by the know* 
ledge arrogated by the women , by the Ikill they 
difplayed in divination , and , above all , by the 
ceremony and the cruelty of the rites they prao* 
tifed , a folid and permanent influence was eftab* 
liflied (5). It 'was thought , that they had fome. 
thing divine in their nature ; and the names of many 
of them , who were worfhipped as divinities » hayo 
come down in hilioiy (6]« 
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To attend to the qualities rf plants, and to the 
curing of wounds, was another branch ol riieir 
occupation (^) ; and , m times of war and dcpre* 
dation , ic is difficulc to conceive a circumftance 
which could recooamend them more. Nor were 
tliey inattentive to adorn their perfons The linen , 
'Which made the principal article *of their drefs, 
was of their own manufad^ure ; and they had a 
pride in intermixing it with pui[)!e (>). 1 hey went 
frequently into the bath; their hair Howcd in ring- 
lets ^ a part, of their charms was indudriouny dif- 
played ; and , in evidence *of their beauty . there 
may be brought the teliimony of the hidorian, 
and the fong of the poet (9). • 

In the more ferious and important wars tn which 
thefe nations engaged , thcchufs and warriors feem 
conftantly to have carried their wives and female 
relations along with them as an incitement to their 
valor. Thefe objei^s of their affedion they placed 
at a fmall dif^ance from the field of battle: And 
the' mod terrible calamity which could befal them , 
was their captivity. By their importunity and 
wailing, it is recorded, that armies, in th^ moment 
of fubmiffion, have been recovered; and the flipu- 
lations of dates were never fo certainly f( cured as 
when fome virgins of rank were driivered among 
the hof^ages (to). In the blood of their women, 
it was conceited there was a charm and a virtue | 
aifid hence it proceeded , that, to their uncles by 
the mother and to their fathers « children were the 
objeds of an equal affedlon and tendernefs (11) 
' But» wbat evinces their confide raciou bey oad the 
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poflibility of a doubt , is the attention they beftowed 
on bufiaefs and affairs. I'hey felt , as well as the 
noble and the warrior, the cares of the commu- 
nity. 1 hey watched over its intereft, conOdered 
its connexion with other (lates » and thought of 
improving its policy, and extending its dominion^ 
They went to the public councils or anTemblies of 
their nations, heard the debate? of the Ratefmen , 
and were called upon to deliver their fcntiments. 
And , what is worthy of particular notice , this 
confequcnce in adlive fcenes they tranfmitted to 
their pofterity (12). 

* Such, in general, was the condition of women 
*among our anceftors , while they were yet in their 
woods; and fuch, I Oiould think, is fn a great 
meafure their Aate in every country of the globe 
in an age of fociety and manners , which knows 
not the cares , the corruptions ^ and the dillindions 
of property (13). 
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SECTION 111. 
Of Marriage and Modejiy, 

> 

It is not to be denied, that, before the ic^ea of 
a public is acknowledged « and before men have 
fabmitted to the falutary reftraint of law ^ the dif* 
orders of promifcuous love difhirb and disfigure 
fociety ( i ). Yet, even in thefe wild and informal 
times , there exifl parties , who , clinging together 
from choice and appetite, experience thehappinefs 
of reciprocal attentions and kindneffes; who, in 
the care of their offspring, find an anxious and 
interefting employment, and a powerful. fonrce ot ^ 
attachment; who, moved by love^ by friendlhip, 
by parental affedion and habitude , never think 
of difcontinuing their commerce ; and who, in line, 
look forward with forrow to the fatal moment 
when death is to feparate them. 

This cohabitation or alliance, attrading attention 
by its decency, its pleafures, and its advantages » 
would grow into a cuftom or a fafliion. For, what 
men approve , they will imitate. To this ufe , there« 
fore, it feeros not unreafonable to refer theinfli^. 
tion of marriage; and thus, before it is known as 
a political confideration, it, in fome meafure, 
fubfifts in nature. As men increafe in their numbers, 
they perceive the neceflity'of attending to an union, 
which is no lels important to fociety than to the 
individual , ^bich hi|s in view the fupport of the 
one, and the felicity of the other. A ceremonial 

is 
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is invented which gives it authority and duration. 
The ftate takes a fhare in the cares of the lover, 
and prefcribcs the forms that are to bind him to 
his miflrefs. Nature, while ihe fits the fexes for 
each other , leaves it to polity or law to regulate 
the mode of their cooaexion. 

The race of men who anciently inhabited Get* 
many , are reprefented , as was formerly obferved, 
in the condition of nations;- and a Icgiflature , 
compofed of the prince , the nobles , and the 
people, direded their operations. 1 his afTembJy, 
which gave a fandion to military expeditions » 
and adjuded alliances- and treaties « managed alfo 
the objects of internal concern. It- extended its 
jurifdidioo over the women as well as over the 
other parts of the community i and afcertained the 
ceremonial of marriage. 

When the individual was called from the houfe 
of his father, and inverted with arms; when he 
>yas advanced from being a part of a private family 
to beamerober of the republic, he had the capacity 
of entering into contracfls , and of Tingling out the 
objed of his affedions* The parties who had agreed 
to unite their interefts » having obtained the appro, 
bation of their parents and relations , made an 
interchange of gifts in their prefencc. The lover 
gave his miftrefs a pair of oxen, a bridled horfe, 
a Ihield, a fword , and a javelin ; and flie, in her 
turn 9 preCentcd him with fome arms. It was thus 
they expreiTed their attachment to each other, and 
their wiilingnefs ca difcharge mutually the duties 
of the married Hate. This was their ftrongeft tie^ 

G 
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thefe were their myderious rites, thefe their con- 
jugal deities ( 2). ' 

Nor 9 let ic be fancied that , in this ceremonial » 
there vfsa any thing humiliating to the woman. It 
fuitcd esdidiy the condition of a rade fociety , and 
mull not be judged of by the ideas of a refined 
age. The prcfonts, indeed, were c>cprcffivc of 
labor and adivity ; but labor and adlivity were 
then no marks of reproach i and , in fad , the joined 
oxen, the prepared horfe, the prefented arms, 
inliead of indicating the inferiority of the bride, 
denoted ftrongly her equality with her hufband* 
They admoniflied her, that fht was to be the 
partner and the' companion of his toils and his 
cares, and that, in peace and in war, (he was to 
fuilain the fame fatigues, and to bear a part in the 
fame enterprifes ( 3 ). 

The fidelity of the married women among thefc 
nations; and the condancy and tenderneis of their 
attachment, exprels alfo their equality with the 
men and their importance (4). A ftrid obfervance 
of the marriage-bed was required of them. The 
crime of adultery was rare ; and , in the feverity of 
its punifhment, the refped is to be traced which 
was paid to modefly. It was immediate, and 
inflided by the bufband. He defpoiled the culprit 
of her hair and garments , expelled her from his 
houfe before her aflembled relations , and whipped ~ 
ber through the whole village < 5 ). Of the young 
women , the mod powerful recommendation was 
the referve and coynefs of their demeanour. A 
violation of modelly was never pardoned. Nor 
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youth f nor beauty, could procure a huiband. Vice 
was n6t here fported Sirith ; and, to corrupt and 
to be corrupted, were not termed the fafliion of 
times ( 6 ). 

In the (implicity of their roanner<$, they found a 
prcfervation again ft; vice more cff c dual than the 
laws of cultivated ftatcs. The gallantries of the 
young men began late; their youth was, therefore, 
iuexbauRed. Thofe of the young women were not 
earlier. They mingled , when they were equal in 
age, in procerity , and ftrengtb, and had a progeny 
who exprefled thei^ vigor. Difgrace attended oa 
celibacy ; and the old were honored in proportion 
to the number and the merits of their dcfcendants. 
A dread of pain and the care of beauty checked 
not generation (7). The mother fuckled her own 
children (8); and, in diftharging this tadc, anti« 
cipated the greatnefs and the felicity fhe was to 
acquire and ta experience from their virtues , and 
in their gratitude ( 9 ). 

It was thus the cbaflity of the women was* 
guarded : It was thus their importance was con- 
firmed. No allurements of public /hows and enter- 
tainments relaxed their virtue, and infinuated into 
them the love of pleafure; no incitements of luxury 
inflamed their defires and expofed them to corrup. 
tion ; and what the Romans feem to have con fidered 
as particularly fatal, no acquirements of knowledge 
and of letters difcovered to them the arts which 
minifter to love ( 10). 

In fome of their Rates or communities, the 
refpedt of modeRy was fo great, that it was not 
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lawful but to virglna to marry; who, without the 
hope or wifii of fecond nuptials, received one 
buiband, as they had done one body and one 
life* and had no thoughts or defires beyond him. 
It was their ambition and pride, if tbey furvived 
the objecU of their affedion , to preferve « unfuU 
lied, the honors of widowhood; and, when the 
'barbarians had made fettlements in the provinces 
of Rome, when their manners had refined, and 
the fcx were, in fomeraeafure, emancipated from 
this reftraint, the fpirit of the ufage continued to 
operate. It augmented, as to the widow, the 
matrimonial fymbols; a lai:ger dower than uf^al 
. was necefiary to overcome her reiudance to a 
fecond bed (ii); and, while it encouraged the 
king or the magidrate to exad a greater fine from 
her on her marriage (12) , it entitled her to a higher 
corapenfation for injuries (13). 

Amidft the modefty of fuch ufages and man* 
.ners, we mud not look for polygamy. It was 
unknown to thefe nations; though, it is to be 
allowed » that a few of the chiefs or more renown-* \ 
ed princes were funrounded with a number of 
wives (14). This , however, was a matter of 
grandeur, not of appetite; and its fource is to be 
found in maxims of policy, in the ambition of 
individuals, and in that of ftates. A prince, to 
Support or extend his greatnefs , conne<^ed himfelf 
with different families; and the deliberations of his 
tribe not unfrequently pointed^ out to him the 
aUiaucGS be ihould court (15). 
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To the degrees of confanguinity and blood, 
concerning which nature has dilated fo little, and 
polity fo mucb» it is not to be conceived that they 
paid a fcrupulous atttntion in their marriages (16). 
It is a fubjeid on which no-inbat'Comnmnities are 
«xadl* Tbey attended to it when , having fallied 
from their woods, they gre\y refined by time, 
obfervation, and experience^ 
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CHAPTER IL 

The political EftabllQiments o£ the Barbarians after 
they had made Conquefts. 

SECTION I. ^ 

• 

T/ie Barbaric Conquc/ls. The Or[i^ln of iht Domains 
of the Prince^ and oj Allodialuy, The Lands of 
• ' the Fife* The Foundations of the Feudal Affociom 
tlon , the Bife of the Feudal Grant, and the Gemus 
of the Feudal Syfienu 

The Romans, corrupted and fervile in every 
quarter of the empire, were unable to oppofe the 
'valor and the adlivity of the Germanic tribes. And, 
the manners of the conquerors and the conquered 
being efTentially different » and even cf»>ntradi(flory, 
the revolution produced in the condition of Europe 
was total and dedifive (t). It is thence chiefiy, 
by an attention tdtbe way of thinking which pre- 
vailed in their original feats, that the ftate is to 
be invefligated which the barbarians exhibited 
on their conquefts; and that the origin and the 
nature of tbofe inflitutions are to be difcover- 
ed , which, overturning in every country they 
invaded , the ancient forms of legiflacion and 
government, arofe on their ruins. In the mafterJy 
treatife , accordingly , in which Tacitus paints , 
with his inimitable pencil » the manners of thefc 
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nations , I mud look for the foundations of this 
ftate , and thtfe inftitutions. 

* The members of a German nation,' fays this 
accompiiibed hilloriaa, 'cultivate, by turns, foe 

* its ufe, an extent of land correfponding to their 

* number, which is then parcelled cut to indivi- 

* duals in proportion to their dignity : Thcfe 
' divifions are the more eafily afcertained , as the 

* plains of Germany are cxtenfive ; and, though 

* they annually occupy a new piece of ground , 

* they arc not exhau/led in territory (2).* 

This pair^ge abounds in indrudion , the mod; 
important. It informs us , that the Getman had no 
private property in land, and that it was bis tribe 
^hicb allowed him annually for his fupport a pro- 
portion of territory ; that the property of the land 
was in veiled in the tribe, and tli it the lands dealt 
out to individuals returned to the pr blic , after ibcy 
had reaped the fiuits of them; ihat, to be entitled 
to a partition of land from his nation » was the 
^idindlion of a citizen; and that, in confequence 
of this partition , he became bound to attend to its 
defence, and to its gl ^ry. 

With thefe ideas, and with this pradice, the 
Germans made conquefls. In conformity, therefore, 
with their ancient manners, when a fettlement was 
made in a province of the empire , the property 
of the land belonged to the viclorious nation, and 
the brave laid claim to their poirefTions. A tradk 
of ground was marked out for the foyereign ; andy 
to the inferior orders of men , divifions correfpond- 
ing to their importance were allotted. 
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But while, in their original feats, fuch partitions 
were annual-, it was expedient that they (hould now 
be inveded in the poficffor. A more enlarged idea 
of property had been gradually unfolding itfeJf (3) ; 
and., though it was convenienc to , and fuited the 
views of a narrow community, to take back its 
land, the meafure was notpradicablein an extenfive 
fociety Nations were no longer to fliift their habita- 
tions. The boundaries of particular ftates were to 
be refpected. The tribe ceafmg to wander, the indi- 
vidual was alfo to be flationary. The lot or partt- 
fion now'rediexved by him, was to continue in his 
poffeifion , ind to be an objei^ of his induftry. Hie 
was to take root, if I may fpeakfo, id a particular 
fpot. He was to beftow on it his affediion ; it was 
to feed and to enrich him with its produce. His 
family were to feel an intereft in his eftate ; his fons 
were to fucceed to him. Heirs were to fail in the 
blood of the proprietor. It afFeded him , that the 
crown or a ftranger fiiould pofTeis the fubjed of his 
toils and attentions. The powers of (ale and dona- 
tion came to be underftobd. The right of holding 
a landed territory with no limitation , and of difpo^ 
iog of it at pleafurc, was known and prevailed. 

The advantages of property open themfelves with 
time. They were not obferved by the German in 
his woods. But, when he was no longer the mem- 
ber of a narrow Community , and felt his unimport- 
ance in the extenfive kingdoms which arofe on his 
conqueds, when other profeflions were to be exer* 
cifed befide that of the warrior, his attention turned 
from the public to himfelf. Ideas of interefl preQed 
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in upon him on every fide. He was no longer to 
adit chiefly from appetite and pailion. He was t6 
look forward to diftant profpedb. He was to bufy 
himfelf for advantages which were to arrive flowlyt 

and which were often to elude his diligence. He 
had pafTed from the empire of manners to that of 
laws. Riches had become a fource of diftindion ; 
and his mind was to be torn with cares » anxiety, 
and odentation. 

When we mount up to the origin of cuftoms , 
we are to be (buck with their fimplicity. The lot 
or partition to the fovereign was to conflitute his 
domains. It was to fupport his fplendor, to defray 
the expenfes of government, and to maintain his 
houfehold. The lot or partition to the individual 
was to give rife to allodiaiiiy. It was the land which 
was free, which Was named propriety, in contra* 
diftindion to tenure ( 4); and, being ftill the mark, 
of a citizen , it fubjedled him , as in Germany , to 
the general obligation of taking arms in defence of 
the community (5). 

But the domains of the fovereign , and the lands 
of lot or partition to the people, couid not exhauft 
all the territory of a conqueil. They were principal 
and natural objeds of attention. Yet, after their 
appointment, there were much extenlive property, 
and many fair poffeflions. The ancient maxims of 
the people did not allow them to feize thefe by a 
precarious occupation. IVlen , who had conneded » 
the property of land with the tribe , and not with 
the individual , could not conceive any title in con- 
fequence of which they might arrogate poflefliofli 
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to humor their fancy, or to flatter their pride. Their 
ancient notions continued their operation : The 
community was concerned with what no man 
could claim. The lands , accordingly , which were 
afligned neither to die fovereiga nor to the people, 
vbich formed not the domains of the, former 9 
nor the partitions of the latter , were the lands of 
the (late or the Kisc. And, under this appellation 9 
in fad, they arc known in the codes of the barba- 
rians ( ). 

Of the territories of this kind, the king, as repre- 
fenling the (late , was to take the diredlion ; and, 
in the grants and difpofal of them, the barbarian^ 
were alfo to be aififted by the ufages to which tbey 
had been accnftomed in their woods. 

A German ftate comprehended a fovereign , who 
acted for the interefl of ihc community , chieftains, 
who governed in different diftrids, and the mafs 
of the people. The fovereign and the chiefs owed 
their rank or eflimation, fometimes to their birth, 
but oftener to their merits. The former was ambi- 
tious to fupport, with luftre, the honor be fuflained: 
The latter were ftudious to deferve his favor , and 
to vie with one another. The people, as they were 
ftruck with the qualities of particular chiefs, ranged 
themfelves under their banners , and devoted thcra- 
felves to their fortunes. It was the great cmulaiioa 
of the chiefs to excel in the number and the courage 
of their retainers. This was'the dignity which mod 
attracted them , and the power they courted mod* 
Tbefe were their ornaments in peace, and their 
defence in war. In the field it was infamous in the 
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chief CO be furpaffed in valor; it was infamous in 
the retainers not to equal^the valor of the chief. To 
guard and to defend hit perfon , and to afcribe to 
lib glory all their gallant ^ds , was their greateft 
oath. The chief fought for vi^ory ; the reuiner fof 
the chief (7 ). 

Thefe connexions, and this fubordination , fol- 
lowed the barbaric nations into their fettlements* 
And here we may perceive the Joundatioiu of the 
feudal affociation. 

fiut land , which was the tie that bound together 
the members of a feudal kingdom , had no concern 
in thefe appearances. The chief could not confers 
landed property on his retainer, becaufe land had 
not yet defcendcd to individuals. It obeyed, how- 
ever, the order of nations; and the more powerful 
of the Gaulic and German communities had been 
in the pradlice of granting, under military fervice^ 
proportions of territory to inferior tribes^Communitiet 
were anciently the vaflals of communities (8)* Here 
then was the ejfence of the feudal grnnX. 

Accuftomed to this way of thinking , and to thefe 
inftitutions , a German Rate found itfelf in a pro- 
vince of the Romans,. The fovcreign, from gratitude 
andinterefl, was dfrpofed to court the chiefs who 
yitxt the aflbciates of his vidlories ; and the chiefs 
wer^notinfenfible of their importance. The retainers 
were proud of their prowefs and their fervices ; and 
the chiefs were forward to (how their favor and 
affedlion to men who conflltuted their ftrength. 
Land had begun to be detached from nations, and 
to be coone^ed with UidividuaU. And the conqueft 
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obtained was in danger from the turbulence of the 
times, and from new invaders. 

The fituatioa of a German (late which had ac* 
quired a fettlement, produced thus the neceffity 
of drawipg clofer the connexion of the forereign 
and the chiefs , and of the chiefs and the people, 
Its^ncienc ufages concurring with this fituation , 
pointed out thecondudto be purfued. The lands 
of the fife were the medium which was to operate 
the purpofe that was fo neceffary. The fovcreign 
took the diredion of thefe ; hence poilefTions flowed 
to the chiefs 9 under the burden of prefenting them- 
felves in arms at the call of the fovereign; hence 
the chiefs dealt out lands to their retainers, under 
the like injundlion of continuing to them their 
aid (9) ; and thus a political fyftem was founded^' ' 
. which was to adl in fociety with infinite efficacy. 
Of this fy(lem the intention and the fpirit were 
national defence , and domeftic independence. 
While it called out the inhabitant and the citisen 
to defend his property and to fecure his tranquillity, 
• \t oppofed barriers to defpotifm. Growing out of 
liberty, it was to promote the freedom of the fubjecfl. 
The power of the fovereign was checked by the 
chiefs, who were to form a regutar order of nobility ; 
and the aridocracy, or the power of the chiefs « 
was repre(fed by the retainers and vailals, who , 
conftituting their greatneis, were to attrad their 
attention. The chief) who opprefled his. retainers, 
was to deflroy his own importance. It was their 
number and their attachment, which made hioi 
fora^idabk to his prince and to his equals* 
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In this manner, I would account for the origiii 
of the domains of the fovercign , and of allodiality ; 
for that of fiefs ( 10 ) ;. and for the genius the3f dif* 
played in their earlicfl ciindition. And this (hort 
dedadion may be fufficient exhibit a general idea 
of the (late of land among the barbaric tribes on 
their conquells. 

SECTION II. 

< ■ 

Of the Property of the JVomm, The Dower ^ the 

Morgengabe^ and the Marriage portion. The Com. 

muni cat ion to the IV omen of the Powers ofSucce(fion 
and Jnheriiance. The advancement of Manners, 

Having diflinguiOied the property of the 
meti 9 it is fit I (houid treat that of the women. . I 
have obferved 9 that . among the ancient GermanSf 
and the cafe, it is to be prefamed, is fimilar in 
every rude community, the property of the land 
was invefled in the tribe or nation. His proportion 
of corn was allotted to the individual by the 
magiftrate, and correfponded to the number of his 
family, the degrees of his merit, and the import* 
ance of his fervice. He derived, accordingly, no 
fource of in&uence from the property of land* His * 
chief, and almoft only riches* confided in cattle (i);. 
and , in thofe rude and remote times, the more 
powerful fupported their hofpitality and magni- 
^cence by war aad violence. They ^olledled their 



go A VIEW OF SOCIETY 

retainers, and committed incurfion and plunder 
upon neighbouring nations; and their dates dif« 
couraged not a pradice which was favorable to the 
military virtues. 

ln<his lituation, it is obvious^, -that no property 
could be pofleflf d by the women ( 2 ). They had 
neither land nor cattle, and could demand no fharc 
of the booty procured by robbery and depredation. 
While they remained in their virgin ftate, they 
continued , therefore » in the famiUes of which they 
were d^fcended (3); and, when they pafTed, by 
marriage , into odier families » their huibands became 
bound to attend to and to provide 'for them. 
Hence the cuftom recorded by Tacitus : * Dotem 
• non uxor marito , fed uxori maritus offert. * On 
the death of the hufband , the wife received this 
provifion ; and , it was the objed of it to render 
her alike independent of the houfe (he had left , and 
of that into which ibe had entered (4). 

This provifion confided, doubtlefs, of goods; 
and , even in this form, it is to be conceived, it 
difcovercd itfelf after the Germanic conquefts. 
When time, however, refinement, and necefTity, 
had taught the barbarians the ufes of wealth , and 
individuals were proud of acquifitions in laud , it 
aifumed more enlarged appearances ; and property 
opening to the women, they acquirec^a fource of 
confideration which they had not formerly known, 
and which was about to produce confequences of 
no lefs moment to themfelves than to fociety. 

Thx' dos or dower came to confift in money and 
in land. It was to a^rife out of a perfonal ellatc , 
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out of allodial property , or out of fiefs. With the 
widow, it remained during her life, and on her 
death it pafled to the heirs of her hufband. In 
general , it was regulated by his deed. In fome 
places it was governed by cuftom. It was fometimes 
conftituted by ceremonies , which <;Tew out of the 
particular fituation of parties C 5 ) ; and, when no 
private act bad taken place , where no cuflom 
direded , and where no peculiarity of fituation pre- 
vailed, it was fixed and afcertained by eftabliflicd 
and ftatutory laws ( 6 ). 

Nor was it a domr only, that the hufband bellowed 
on the wife. The morning after his nuptials, he made 
her a prefent, which was valuable in proportion 
to his generofity and wealth. This acquifition is 
known by the appell.uion of morgengabe (7); and, 
.pofTeiling ic in full property , ihe could convey ic 
away during her life, allow it to pafs to her heirs, 
or difpofe of it by a deed, to take efted after 
death (8). 

The experience of the ufes of property was to 
produce a folicitude to polfefs it. While the dower 
and the morgengabe gave <ltftin6lion to the wife, 

the daughter was to know the necefliry of aqui- 
fitions, and to wiQi for them. The parent was 
to encourage her hopes , and to gratify his affec- 
tions. He was to make her (late correfpond to 
his riches and his dignity. The refining intercourfe, 
and the riling luxuries of fociety, were to demand 
this attention. A portion was to go from the 
bride to the hufband. The pcrfonal fortune, to 
which the daughter had been a ilran^er iu the 
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days of Tacitus , made its appearance. And wealth 

*in the female fex, joining itfelf to beauty and wit, 
contributed to fupport and extend their dominion. 

The cuftom, in fadl, of giving portions to the 
yromen, is to be traced to an early period in the 
laws of the Gernoanic and Celtic nations (9). The 
prefent, fimple and flight in its origin, grew com* 
plicated and extcnfive* It kept pace with luxury 
and opuledce. The dower , which before was chiefly 
direded by the will of the hufband » became now 
a formal matter of treaty and agreement. The 
bride had a title to flipulate her claims. The 
riches fhe brought, and her rank, were duly coo- 
fidered ; and a provifioa in proportion to both 
were allotted (10). 

The portion of the daughter , like the dowtr and 
the mprgengabe of the wife , was originally to 
confift of goods , and then of money. It was after- 
wards to confift of land. But, when the father 
was firft to bellow land on the daughter, it is to 
be underftood, that it was a part of his property, 
which was free or allodioL Fiefs , in their com-* 
mencement., could not be enjoyed by the women. 
The adual fervice of the (hield was required from 
thevaflaL To admit tbem to allodiality , was even 
a deviation from the fpirit of the ancient cuftoms 
of the barbarians; and, it was only in the evolu- 
tion of the rights of property, that they were per- 
mitted to acquire it., A propriety then, or an <zZ^ 
i^al poflefTion* might come to them by donation 
or hy teftamenL But, by the rules of regular 
fiicceffion, it was to go tothcfonsj^ and, iftccording 

ta 
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to law, they were only to inherit, when there 
were to be no fons , or when the fons were to 
fail (ii). The communication, however, of thefc 
privileges was a powerful addition to their import- 
ance , andT wO to lead to advantages diW greater. 

The capacity to receive allodiality by grant, by 
gift, by teftamentary deftination, and to enter to 
i it by fucceffion , in the event of the want of male 
heirs , or after their demife , introduced and foftered 
the idea of their admifTion to fit f.-,. As the original 
rudenefs of the barbaric nations yielded to fucce^fTive " 
improvements, as manners foftcned, and the arts 
of peace were cuicivaced, the propenficy to add to 
their emolument , and to contri bute to their pleafure, 
grew ftronger. If they could not march to the 
field , and charge an enemy at the head of their 
vaifals , they might p^form thefe offices by fubfti* 
. tution. An approved warriour might difcharge, 
for the female pofTcfTor of a fief, the military du- 
ties to which it was fubjedt. A right to fucceed 
to feudahty was, by degrees, acknowledged in the 
fex; and, when inverted in the grant, they were 
to exert all its civil rights. Though they deputed 
' its military command , they could fuftain its ho- ' 
^ nors and prerogatives. .They were to hold courts, 
and exercife jurifdidlion in ordinary fiefs ; and , 
while they attended to thefe cares in noble ones, 
they were alfo to aflembie with the peers , in the 
great afTemblies of the (late in every country of 
Europe, to deliberate, to vote, and to judge. 
Neither the military fervice incid^ent to every iief , 
nor the obligation <rf attending the alTembly of 

D 
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the peers or the council of the nation incident to 
fiefs, which were noble, could prevent the ad- 
vancing condition of the women. The imbecillitjr 
of their nature, which gives a Hrength to all their 
oUier attradions « made them fuliiKathe''firft dutjr 
by delegation :. The kft they vf ere long to perform 
in perfon (12). 

From the moment that fettlements were made 
in the territories of Rome, the women were to im- 
prove in advantages. The fubordinations of rank> 
which before had been chiefly difcriminated by 
merit » were now marked more palpably by riches 
and property. Modes of a diflant and refpedlful 
demeanour were invented. New fentiments of dig^ 
nity and mcannefs became known. Difplays of 
elegance and luxury took place. The extent and 
order of eftabliQied kingdoms rendered men more 
doraeftic. Lefs engaged with the public, the female 
fex engrofled more (Irongly their regard and notice. 
They approached them with greater reverence; 
they dburted them with an affiduity that was more 
tender and anxious. The women, in their turn, 
learned to be more vain , more gay , and more • 
alluring. They grew ftudious to pieafe and to con- 
quer. They loft foraewhat of the intrepidity and - 
fiercenefs which before were charaderiftic of thera. 
They were to affed a delicacy, and even a weak- 
neis. Their education was to bean objed of great* 
er attention and care. A finer feofe of beauty was 
to arife. They were to abandon all employments 
which hurt the (bape and deform the body. They 
vrere to exert a fancy in dieds and in ornament Ci3> 
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They were to be more fecluded from obfervation. 
A greater play was to be given to fendment and 
anticipation. Greater referve was to accompany 

the commerce of the fexcs. Modefty was to take 
the alarm fooner (14). Gallantry . in all its fafiiions, 
and in all its oh arms, was to unfold itfelf. 

But, before I can exprefs, with precifion, the 
confideration they attained, and perceive, with 
diftindnefs, the fplendor Which the feudal aflbcia* 
tion was to throw around »Iiem, I' mud look for 
theextenfion of fi^fs. «ndforthe<oinrce« of chivalry. 
Fiefs and cliivaJ^y were mutually to ad upon one 
another. The feudal afTociation was to diredl and 
to foflcx chivalry; and, from chivalry, it was to 
receive a fupport or luftre. They were plants 
which were defined to take root about the (ame 
period » and to fympathize in their growth , and 
in their decline. The feeds of them had been ga* ' 
thered by the barbarian in his woods; and, to 
whatever foil or climate his fortune was to carry him, 
there he was to fcatter them with profufion. 

S E C T I O N III, 

The Grandeur confequent on Property, and the Power 
of the Nobles, The Prerogative of private War^ 
and its deftmilive Tendency, The Converjion of 

AUodiality into Tenure, The Extenfion and Univer* 
falUy of tiejs. 

Proud with vidory, with riches, and with 
independence , the conquerors of the Romans fepa. 
rated to enjoy their pofiieflions and their grandeur. 

D 2 
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The chicfe continued • as of old , to pofTefs a mi* 
liuiy authority and a civil jurifdidion (i). The 
prerogatives, which before they had arrogated as 

due to their merit, they now enjoyed as the holders 
of fiefs. In war they commanded their vafTals and 
retainers, and they judged of their difputes in times 
of peace* The inhabitants of their territories were 
foldiers and fubjeds* Their caftles and houfehold 
bore a refemblance to the palace * and the eftabliih- 
ment of the foverelgu. They had their officers and 
■their courts of jtifltce ; and they ^ercifed the pow- 
ers of punilhment and mercy (-7). They even 
continued to exert the privilege of malting war of 
their private authority ; and the fovereigns Europe 
could behold fubjedls in arms, who infrioged not 
their allegiance to the (late (3)* 

This xight of fpreading, with impunity, th<t tu- 
mults of war, operated as the leading fource of the 
diforders of the middle ages , and marks expreflively 
their condition and manners. It demands , of con* 
fequence , an attention which I muft rcfufc, at 
prefent, to the other prerogativ^es of nobility ; and, 
in order to difcover its origin , I mud glance at the 
beginnings of criminal jurifprudence. 

In the early ages pf (ociety , the individual de» 
pends for protedlion on himfelf. There is no tri* 
bunal to which he can appeal for redrefs. He 
retaliates, with his own arm, the infult he has 
fufFered ; and, if he is unable, of himfelf , to com- 
plete his revenge, he engages his friends to affift: 
him (4). Confederacies are formed for attack and 
for defence (5)9 and the snen^bcrs coropofinf 
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them are animated with the fome padions. In this 
perturbed ftate of maokind , the punifhrneat of the 
offender is. difproportioned to his crime. Meat 
frantic with rage, are unacquaidted with pity or' 
'with reafon. ^ The nioft barbarous adions» and the 
moft cruel diforder 9 are perpetrated and prevail. 
. It is perceived, that the intereft of the community 
is injured. Yet the right of revenge, fo dangerous 
in the hand of the individual, cannot, without in- 
juflice, be torn from him. It is equitable that he 
be fatisfied for the wrongs he Jbas endured > but 
it is nolefs equitable, that the public do notfuffer 
by his violence. He is allowed , accordingly , to 
gratify his refentment , but through the power of 
the magiftrate, who, while he feels for the injuries 
he has received, can alfo look with compailion to 
the criminal (6). 

It is not, however 9 to be imagined, that this 
improvement takes place at once 9 and that every 
individual is, in the (atne moment, made to relin- 
quilh the excrcife of his right of revenge. In rude 
times , the chief didindion among men arifes from 
their perfonal qjaiities. Force of body, and vigor 
of mind, procure then to their pofTcGTors the great- 
eft attention and refpedl. A diftinguiflied warriour, 
or a chief, mufl be treated very differently from 
the 'vulgar; and, though the exercife of private 
revenge is to be raviflied from the herd of the com- 
munity , it is yet to continue in the jurifdiiflion of 
the great and the powerful. What is pofTcfled by 
a few , grows in time a mark of honor, and a pri* 
vilege of nobility (7). 
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Among the Germans, in the days of Tacitus, 
the excrcife of the right of revenge had pafTed , 
in a great meafure , from the multitude. It re- 
mained » DOtwithftandingy 'with the chiefs; and 
.fcbey were not, on tbeir conquefts, in a difpofition 
to renounce fo fplendid a diftin^on. They en* 
joyed, as a prerogative, the exercife of a right, 
which is deftrudivc to order and fociety ; and , in 
tim&s when the art of legiflation and government 
was only approaching to perfecftion , their claims 
were acknowled^d. The freedom of revenge* at 
iirfl unlimited , mas confined ; and the barons made 
war of their private authority (8). 

It is thus that this prerogative arofe which filled Eu« 
rope with confufion. Nobles, haughty and indepen- 
dent, did not think of acceptin-g a fine as a compenfa- 
tion for an infult, and fiibroitted not their dilputes to 
a judge. They brought them to the decifion of the 
fword ; and their vafTals and retainers , entering into 
their fentiments and feelings , partook of their glory 
and difgrace. They were rivals whom nothing could 
unite, but the enemies of theftate, or the encroach* 
ments of the fovereign. To reprefs thefe they could 
adl with coidiality But, in their ufual carriage to 
one another, they were fullen, jealous, and proud; 
and it was their chief employment to vie in difplaysof 
magnificence, or totry theirflrength in hoftility. 

In the ftate of tumult , bloodlbed , and oppre0ion, 
produced by the exercife of the prerogative of private 
war 9 a moft important diftindlion i^^as effeded 
between the holders of fiefs, and the pofTcfibrs of 
property. While, in the iraperfeclion of government, 
the magiftratc could not extend his power with equal 
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force over all the orders of men in thefociety ; while 
the weak were expofed to the infults and the paffionsi 
of the ftrong; while nobles, haughty and inde- 
pendent, could ftgally profecute their refentments 

■with thefword , revenge their wrongs , and gratify 
tfceir avarice and cruelty, the holders of fiefs enjoyed 
a fupreme advantage over allodial proprietors. A 
Lord and his retainers , conneded together in an 
intimate alliance following the lame ftaodard , and 
adopting the famepaffions, could ad with concert 
and efficacy. But allodial proprietors were altogether 
difqualified to defend thcmfelves. Being diflant and 
difengaged, they could form and fupport no con- 
tinued or powerful confederacy ; and the laws , in 
fadl , did not permit them to enter into factions 
and hoftilicies. The violence of the times qpeated 
an abfurdity. It gave to gifts under fervice , and 
revertible to the grantor, a value fuperior to lands 
which were held in full property, and at the difpolal 
of the poflefTor. It made nccelTary the couvcrfion of 
propriety into tenure. , 

Nor was this the only 'confideration which had 
weight with the poffeffors of property. In every 
monarchy, but in one more particularly that is 
governed by feudal ideas 9 rank and pre-eminence 
attrad chiefly the attention , and excite the ambition 
of individuals. The king being the fountain of honor, 
and diflindions flowing from his favor, theranksof 
men were nicely adjufted ; and, in proportion as they 
approached to his perfon, they exacted and received 
refpedt. From this principle it naturally proceeded, 
diat allodial proprietors were treated with coniifcipt. 

♦ . D4 
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Holding by no tenure , and occupying no place in the 
feudal arrangements « they could not draw obferva- 
tion. Their pride was alarmed, and they wiflied for 
the refpcd and the fecurity of vaft^s. 

Princes bent on the extenfion of fiefs, difcouraged 
thefe proprietors. Their ambition , their abilities, 
and their prerogatives, furni(ht;d thera with the 
greated influence ; and they employed it to give 
nniverfality to a fydem, which was calculated to 
fupport the royal dignity and the national import- 
ance. Cofflpofirions for offences inferior to thofe 
which were allowed to a vaffal , were deemed fuf- 
ficient for the proprietors of allodiality. In the courts* 
of juilice tht y felt the diruJvantages of their condi- 
tion- iVlortihed with regal negled, without fuflicient 
protediion from the laws , expofed to the capricious 
snfokence and the dedrudive ravages of the great, 
difgufted with rudenef^ 9 contempt, and indignity, 
they were driven into the circle of fiefi. They courted 
the privileges and the protedion which were enjoyed 
by vafTals. 1 hty iubmitted their eflates to tenure , 
felcding to thedilclvesafuperiorthe moft agreeable , 
granting to him their lands, and receiving thecn 
back from him as a feudal donation (9). . 
. in this diredion of affairs the extenfion of the 
feudal inftiiutions was unavoidable. The landed 
property was every where changed into feudality. 
The empiry of hcfs was univerfal. Even land, the 
great fource and medium of tenure, was to be in- 
futficient for the multitude of thofe , who were 
' prefTed to be vaiTals, by their wants and feeblenefs^ 
and *^ho were invited to be fo by the great, in the 
wildnebof their contentions, and amidft the cnor^ 
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niityand mifrule created by tlie jcxcrcife of private 
war. Every matter tliat was anobjed of proht, of 
pleafure , of ufe , or of commerce , was to become 
the foun iation of a fief. The right of judging the 
delids committed in a forefl , the right of the chafe or 
of hunting in a certain diftrid, the tax on public 
roads, the privilege of efcorting merchants to a £ur 
or a market, offices of trufl and of jufttce, the fwarms 
of bees in a woody territory , the proHts of a mill , 
the fifhing in a water, the allotment of apenfion, 
and other rights and pofTcflions in ftill wider deviation 
from the original grounds or dodrines of feudality « 
.were to be held as fiefs (lo). The imagination was 
exhaufted to invent new methods of infeudation. 
None could be too romantic or whimfical , vrhile 
ftrengtb or importance was derived from them to the 
grantors. .The holders or vafT.ils were bound to 
military fervice , and fubjed to obligations ; and the 
chief and the eminent, in confequence of this policy, 
extended , fupported , and maintained their public 
magnificence, their private confideration , and the 
ruinous oonfii^ and animofities in whj§h they were 
involved by the paflions of others, and their own* 

SECTION IV. 

^rms , Gdllantry , and Devotion. The origin oj 
• Knight liood and the Judicial Combat , oJ Tornear 
merus and Blazonry* The Sources of ChivalryJ 

When the inhabitants of Germany fallied from 
their woods, and made con qu efts , the change 9f con- 
dition they experienced produced a change in their 
{Planners. Narrow gommunicif s grew into extenfivc 
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kiosgdomSy'and pettjr princes, and temporary leaders, 
were exalted into monarchs, The ideas^however, they 
]iad formerly entertained, and the cuftoms with which 
they had been familiar, were neither forgotten nor 
ncgleded. The modesof thought and of action which 
had been difplayed in their original feats » advanced 
with them into the territories of Rome, continued 
their operation and power in this new fituation , and 
created that uniformity of appearance which Europe 
everywhere exhibited. Their influence on the forms 
of government and polity which arofe , was decifive 
and extenfive ; and, it was not lefs efficacious and 
powerful on thofc inferior circumflances which join 
to cooftitute the fydem of manners , and to produce 
the compledion and featilres that diftinguifli ages 
and nations. 

The inclination for war entertained by the 

Germanic ftates, the rcfyeA and importance in 
which they held their women, the fentiments they 
bad conceived of religion , did not forfake them 
when they bad conquered. To excel in war was dill 
their ruling ^bition, and ufages wereftill connedled 
with arms. To the fex they ftill looked with affec* 
tion and courtefy. And their theology was even to 
operate in itsfpirit, after its forms were decayed, 
and after Chriftianity was eftablifhed. Arms, gallan- 
try, and devotion, were toad with uncommon 
force; and, to the forefts of Germany, we muft 
trace thofe romantic inditutions, which filled Europe 
with renown , and with fplendor; which ^ mingling 
religiiMi with war , and piety with iove^ raifed up 
fe many warriours tor contend for the palm of valor 
and the prize of beauty. 
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The paflion for arms among the Germanic ftatcs 
^vas carried to extremity. It was amidft fcenes of 
death and peril that the young were educated : It was 
by valor and feats of prowedt that the ambitioiis 
fignali2ed their manhood* All the honors they knew 
were allotted to the brave. The fword opened the 
path to glory. It was in the field that the ingenuous 
and the noble flattered moft their pride, and acquired 
an afcendancy. The (Irength of their bodies , and 
the vigor of their counfels , furrounded them with 
WarriourSy and lifted them to command (i). 

But, among thefe nations, when the individual 
felt the call of valor , and wiflied to try hisftrength 
againf^ an enemy , he could not of his own authority 
take the lance and the javelin. The admifiTion of their 
youth to the privilege of bearing arms , was a matter 
of too much importance to* be left to chance or their 
own choice. A form was invented by which .they 
were advanced to that honor* 

The council of the diftriA, or of the canton to 
which the candidate belonged , was alTembled His 
age and his qualifications were inquired into ; and 9 
if he was deemed worthy of being admitted to the 
privileges of a foldicr , a chieftain, his father, or 
one of bis kindred, adorned him with the ihieldand 
the lance. In confcquence of this folemnity , he pre- 
pared to diftinguifli himfelf s his mind opened to the 
cares of the public; and the domeftic concerns, or 
the offices of the family from which he had fprung , 
where no longer the objeds of his attention (i). 

To this ceremony, fo fimple and fo interefling, 
the inditutioa ol hnighthood is indebted for its rife 
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The adorning the individual with arnns , continued 
for ages to charaderize iiis advancement to this 
dignity. And this lite was performed to bim by his 
fovereign, his lord, or fome approved vrarrionr. 
In conformity , alfo» to the manners which produced 
this inftitution , it is to be obferved , that even the 
fonsofaking presumed not to approach bisperfon 
beCore their adraiOion to its privileges; and the 
nobility kept their dtfcendants at an equal diftance. 
It was the road , as of old, to diftindion and honor. 
Without the advancement to it, the moll illudrious 
birth gave no title to perfooal rank (^). - 

Their appetite for war , and their predatory life , 
taught the Germans, to fancy that the gods were on 
the fide of the valiant. Force appeared to them to be 
jufticc , and weaknefs to be crime (4). When they 
>vould divine the fate of an important war , they 
feleded a captive of the nation with whom they were 
at variance , and oppofed to him a warriour out of 
their own number. To each champion they pre- 
fented the arms of his country ; and, according as 
the vidiory fell to the one or the other they prog- 
nofticated their triumph or defeat. Religion in* 
terfered with arras and with valor ; and the party 
■who prevailed , could plead in his favor the interpo- 
fition of the deity. When an individual was called 
before the magiflrate, and charged with an offence, 
if the evidence was not clear, he might challenge his 
accufer. The judge ordered them, to prepare for 
battle, made a fignal for the onfet« and gave his 
award for the vidor (5). 

Nor was it only when hi9 intereft and property 
\ye(e at flake, that the German hadrecourleto his 
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fword. He could bear no (lain on his pcrfonal 
charader. To ^reat him with i odignity or difdain , 
vras to offend him mortally. An affront of ^ts Icind 
covered him with infamy , if he forgave it (6). The 
blood of his adverfary could alone ^\pe it away; 
and he called upon him to vindicate fans charge, or 
to peridi. 

In thefe proceedings , wc perceive the fource of 
the judicial combat , which fpread fo univerfaliy 
over Europe , and which is .not only to be con* 
fidered as a. precaution of civil polity » but as an 
inftitution of honor (7). 

Thefe nations , fo enamoured of valor , and fo 
devoted to arms, courted dangers even io paftime, 
and fported with blood. They had fhows or en- 
tertainments , in which the points of the lance and 
the fword urged the young and the valiant to feats 
of a defperate agility and boldnefii ; and in which 
they learned to ponfirm the vigor of their minds 9 
and the force of their bodies. Ferfeverance gave 
them expertnefs, expertnefs grace, and the applaufe 
of the furrounding multitude was the envied rc- 
compence of their audacious temerity (8). 

Thefe violent and military exercifes followed 
them into the countries they fubdued, and gave 
a beginning to the jwjis and tomeaments ^ which 
were celebrated with fo unbounded a rage, which 
the civil power was fo often to forbid, and the 
church fo loudly to condemn ; and which , refilling 
^Ice the force of religion and law, were to yield 
only to the progrefs of civility and knowledge (9). 

Unacquainted with any profeHion but that of 
war 9 difpofed to it by habit , and impelled tp it 
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by ambition , the German never parted with his 
arms. They accompanied him to the fenate-boufe, 
as well as to the campr and he traniadled not witb* 
out them any matter of public or of private con« 
cem (io\ They were the friends of his manhood , 
when he rejoiced in his ftrcngth , and they attended 
him in his age, when he wept over his wcaknefs. 
Ofthefe, the moft memorable was the Jliield. To 
leave it behind him in battle , was to incur an ex« 
tremity of difgrace, which deprived him of the 
benefit of Us religion, and of his rank as a citizen ( 1 1 ). 
It was the employment of his leifure to make it 
confpicuous. He was fedulous to diverfifjr it with 
chofen cclors / and , what is worthy of particular 
remark, ornaments he bcftowcd, were in time 
to produce the art of blazonry and the occupation 
of the herald. Thcfe chofen colors were to be 
exchanged into reprefentatibns of ads of heroifm. 
Coats of arms were to be occeflTary to diftinguiOi 
from each, other » warriours who were cafed com* 
pletely fi:om head to foot (12) Chriflianity intro- 
duced the fign of the crofs; wifdom and folly were 
to multiply devices ; and fpeculative and political 
men, to flatter the vanity of the rich and great, 
were to reduce to regulation and fyftem what had 
begun without rule or art 

It is thus I would account for knighthood, and 
the fingle combat, for tomeaments and blazonry; 
inftitutions which were to operate with an influence 
not lefs important than cxtenfive. And, in*^^ 
fame diilant antiquity , we meet the fource of that 
gallantry and devotion^ yfhich were to mount them 
to [q wild a height* 
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To the women « while he wai yet in his woods 
the Geroaan behaved with refpe^ and obfervanccs. 

He was careful to defervc their approbation ; and 
they kept alive in his mind the fire of liberty, and 
the fcnfe of honor. By example, as well as exhor- 
tation , they encouraged his elevation of fentiment 
and his valor. When the Teutones were defeated 
by MariuSy their women Cent a deputation to that 
commander, to require that their chaftity might 
be exempted from violation » and that they might 
not be degraded to the condition of flaves. He 
refufed their requeft ; and , on approaching their 
encanapmcnt, he learned, that they had dcd flabbed 
their infants, and had then turned their daggers 
againft tbemfelves (i3). To fome German women 
taken in war, Caracalla having offered the alter* * 
native of being fold or pot to the fword « they 
unanimoufly made choice of death. He ordered 
them, notwithftanding, to be led out to the market. 
The difgrace was infupportable ; and, in this ex- 
tremity, they knew how to preferve their liberty, 
and to die (14). It was amidft this fiercenefs and 
independency,' that gallantry and the point of honor 
grew and profpered« It was the reprbach of thefe 
women 9 which 9 on the banks of the Rhine and 
the Danube, filled the coward with the bitterefb 
forrow, and ftained him with the moft indelible 
infamy. It was their praife which communicated 
to the brave the livelieft joy and the moft lafling 
reputation. Bi^ fays Tacitus, culqin JarUliffimi 
teflcSy hi maaumi Utudaiores (i3). ' 

Thefe notions did not perifli when the Crermans 
bad made conquells. The change of air, and of 
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Jituation , did not enfeeble this fpirit; The women 
were (litl the judges of perfonal merit; and, to 
fome diflinguiftied female , did the valorous knight 
alcribe the glory of his achievements. Her fmile , 
and approbation , he confiHered as the moft precious 
recompence; and, to ob:ain them, he plunged 
into dangers , and covered himfelf with duft and 
with blood. All! fima Dame me vqyoit! exclaimed 
the knight when performing a feat of valor (i6)» 
Nor were arms and the attachment to womea 
the only features of importance in the charadcr of 
the German. Religion, which, in every age and 
in every nation, gives rife to fo many cufloms, 
mingled iifelf in all his tranfadlions. He adored aa 
invifible being, to whom he afcribed iotinite know* 
ledge, juftice, and power (i7)« To profit by his 
knowledge, be applied to divination (i^) ; to draw 
advantage from his juftice, he made appeals to ^ 
bis judgment (19) ; and to acquire, in fome decree, 
his povrer, he had recourfe to incantation and 
magic (20). The elements and the vifible parts of 
nature , he conceived , at the fame time , to be 
tbcrefidence of fubordinate divinities, who, though 
the inftruments only of the agency of the (upreme 
intelligence 9 had a great fuperiority over men 9 
and were entitled to their attention and- reve* 
rence Every tree and every fountain had its 

genius ; the air, the woods, the water, had their 
fpirits. AVhen he made a ftcp , or looked around 
bim , he felt an impulfe of awe and of devotion* 
His anxiety, his amazement, his curiofity, his hope 
and his terror, were every moment excited. The 
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tooft ampJe fcope was afforded by this theologjr 
for the raarVellous. Every thing, Gdmmon as well 
Us (ingular, was icbputed to fupernatufiil agents. 
Elves, fairies, fpfights, malgtcianSy dWarfs, itichao^ 
iers, and giants, arofe (22). But, while the lefler 
divinities of thcfc nations attradled notice, it was 
to the fupreme intelligence that the mod fincerc 
and the moft flattering worfi)ip was cliredled ; and 
this god , araidll the general cares which employed 
him , found leifure to attend more particularly tb 
li^ar, and Valued his votary in pro^tioa to hii . 
courage. Thus religion and love came ^o inflame^ 
and not to foften the ferocity of the Oenrian. His 
fword gained to him the affedion of his miflrefs, 
and conciliated ^le favor of his deity. The laft 
was even fond of obeying the call of the valiant; 
he appeared to them in battle , and fought by 
their fide (93). Devotion , of confequenctf , was 
not lefe meritorious than love or than valor (24%* 
Chriilianity did ndt abolilh this ufage. It defcended 
to the middle ages. And, to love God and thd 
ladies , was the firft leflbn of chivalry (25). 

But, though arms, gallantry, and devotion^" 
J>roduced the inilitutions of chivalry, and formed 
its ttianners, it is not to be fancied, that they ope< 
fated tbefe effeds in a inontent; and that, imme^ 
diatety on the'fcfttleiiients of the barbarians , this 
fabric was ^^ed. The conquerors of Rome con- 
tinued to feel and to pradife in its provinces , the 
inftinds , the pafTions, and the ufages to >vhich 
they had been accudomed in their origipaf feats. 
They were to be a^ive and Arenuoi^, yrithott^ 
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perceiving the lengfats to which they would be 
carried. They were to build , without knowing 
it , a mod magnificent drudure. Out of the im- 
puife of their paflions, the inditutioas of chivalry 
were gradually to form themfelves. The paflioa 
for arms, the fpiric of g;allaiiti7, and ol devotions 
which foroany writers pronoiince to be the genuins * 
of&pring of thefe wild afiedations, were in fadl 
their fource; and it happened, by a natural con* 
fequence, that, for a time, the ceremonies and the 
uiages produced by them , encouraged their ioi'* 
portance, and added to their flrength. The (leps 
which marked their progrefs , ferved to fofter tbtir 
fpiric ; and, to the manners of agesy which wo 
too often defpife as rude and ignoble , not to 
political reflexion or legiflativc wifdom , is that 
fyftem to be afcribed, which was to ad fo long 
and fo powerfully in fociety, and to produce ioiioite 
advantage and infinite calamity. 

Ic is to thofe only who apply to rude focieties 
the ideas of a cultivated aerav that the inftitutions 
of chivalry feem the produdion of an enlightened 
policy. They remember not the inexperience of 
dark ages , and the attachment of nations to their 
ancient ufages. They confider not , that if an in- 
dividual, in fuch times ^ were toarifeof a capacity 
to frame fchemes of legiflation and government , 
he could not reduce them to execution* He could 
not mould the conceptions of dates to correfpond 
tO his own. It is from no pre-concetved plan, 
but froTD circumftances which exift in real life and 
a£^rs, that legiflators and politicians acquire an 
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afcendency among men It was the adual conditioa 
of their times, not projeds fuggefted by philofopbjf 
. and fpeculation , that diredted cbe coodud of Lyciir* 
glis and Solon. 

S E C T 1 O N V. 

The inflttudom of Chivalry , the Pre-emiftence of 

IVomen^ Poiiiene/Sf and the Point of Honor* 

X^ROM iht aate of the feudal nobles « and the 
exertion of the right of private war, it refulted^ . 
that the lower orders of men were cotirted and 

attended to in an uncommon decree. The military 
retainers of a noble, and the inhabitants of his 
lands, conl^ituced bis power; and it was not bis 
intereft to oegled? men who might offer their fervice 
to an enemy. They /bared in bis property and 
greatnefs , were flattered with his countenance « 
and forihcd the bulwark which fupported him. 
His own fons, thofe of his vafTals and tenants, 
and the ambitious youth whom his renown attraded 
from a diflance, learned under his dircdion the 
art of war, fought bis battles, aod eotided tbcm* 
felves to the honors of chivalry. 

Every defcendant of a gentlemail , or every free 
born perfon, had a capacity to bear arms, and 
to afpire to knighthood t And a long train of 
fervices prepared hi#o to receive it. From his carlieft 
years he attended the court, and refided in the 
caflle of his lord; and in this fichool he acquired 
all the knightly virtues. The cmuktioa of bit 
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equals, the example and admonitions of -his chief* 

and the company of the ladies , from whofc number 
he was to feledl the accomplifhed fair one, to 
>vhom he was to afcribe all his fcntiments and his 
adlions , inflamed in him the paffioa for war, in- 
fufedinto his mind a zeal for religion , and inftru died 
him in all the arts of a refpedful gallantry From 
the performance of domeilic duties 9 which were 
thefirft that employed his attention, he was called 
to the management of horfes and of armor (i>. He 
then entered into greater fanriharity with his lord, 
and accompanied him in all his hazardous expe- 
ditions. He became accuflomed to perils and . to 
toils; he acquired, by- degrees, the whole fcience 
of attack and of defence ; and, when his hard appren. 
ticefbip was over, he-aded himfelf as a knight, 
and fought and wiQied for Hill ieverer trials to 
exercife his ambition (2). 

To adorn him with arms, was originally, as I 
remarked, the fimple ceremonial which invefted the 
warriour with knighthood. But greater pomp and 
folemnity came to exprefs his advancement to this 
dignity. Its importance had grown with time, the 
feudal uiftitutions had fodered a tafte for fplendor ; 
and the Chriftian clergy, who fuccccdcd tothepri- 
vileges of the Germanic pricfts, improving on their 
ambition, made religion interfere in its forms (3). 

The candidate prefented himfelf in a church, 
where he confefTed his fins, and declared his repent* 
ance and remorfe. Abfolution was tben<given him, 
and he pafled the night in watching and pious medi- 
% tation« In the morning he heard ma(s, and, approach^ 
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iog the altar, placed his fword upon It| which 
was returned to him, with bcnedidions, by the 
hands ot the prieft. The eucharid was next admi- 
sidered to bim; and, having been bathed, to ex« 
prefs the purity which was neceflary for the (Uct 
into which he was to enter , he was dreffed iii rich 
robes, and his fpurs and bis fword were put on. 
He then appeared before his fovereign or his chief, 
and, receiving a blow upon the neck, was dubbed 
a knight. This parade, courtly as well as iacrcd, 
was concluded with feaAing and merriaient (4). 

The fplendor, however, which accompanied 
the exaltation to knighthood} was proportioned to 
the wealth and the birth of the candidate. The fame 
prodigal oftentation and pundlilious grandeur, at- 
tended not the inveRlture of aji inferior pcrfon, and 
the defcendant of a feudal lord. The rich and the 
great difplayed, on thefe occafions, their magni. 
ficcnce^ their ingenuity, and their tafte (5). To 
furni(h an aid 9 accordingly , to make his eldeft fon 
a knight, was one of the benevolences which were 
due to a feudal proprietor from his vafTals ; and, 
during the prevalence and purity of the Gothic man- 
ners , no contribution was paid with greater cbear- 
fulnefs. But while , in times of fedival and peace, 
the admiifian to this honor was thus (lately and am« 
bitioust a gentle ftroke with a fword was fufBcient, 
during war , to entitle to its privileges ; and » in this 
form, in the day of a battle, or in the hour of 
vidory, ic was ufual to bellow it, in order to reward 
the valiant, and to encourage prowefs {p). 

When the warriour was promoted to kuighlhood, 

E , 
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the company and tabUc of the fovercign and the 
nobles were open to him; and in times, when per- 
(oDai (qualities were the great Cources of renowiy 

«nd merit , no difttn<fUon was more confiderable or 
important. It was permitted to bim to wear gold« 
fur and (ilk « and to furpafs in the ricbneis of his drefs 

and arms. And , while his external appearance 
marked ^lim out from inferior men, he was diftin^ 
guifhed in his own order by his enfigns-armorial, 
and the peculiarities of his blazonry (7|* He had cer* 
tain privileges in bunting; in executions for debt, 
it wa^ not lawful to take bis horfe and armor (1$) ; 
and in the courts of law, fines beyond the ufual 
proportion were awarded to compenfate his wrongs. 
When a prifoncr, and in the power of a conqueror, 
his rank prefcrved him from an unworthy or igno- 
minious treatment. His word or promife might be 
relied upon with the firmeil affurance. Fetters and 
chains were dnly fit lor the ignoble. When the 
chief, or the baron to whom he was more parti? 
cularly attached, required not his aid, he might 
enter into the fervice of another mafter. Penfions 
and prefents rewarded his prowcfs ; and he was 
enriched by the fbare he received in the fpoils of 
an enemy y and by the ranfoms of his captives (9). 
Hk ufual appearance in the field was on horfe^ 
* b^ck (io) ; attended by an efqutre ; and, if bis wealth 
fo increafed , that he could afford t6 have kniglits 
in his train , his fovereign allowed him the ufe of a 
banner or a ftandard like the barons, and, like 
them , he exercifed ft ciyil as well ^s. 4 mlwy 

jufi(4i^Upn (11). . . 
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Nor did his death terminate the honots which 
vrere paid to him. The folemnity and ceremonies 
of his funeral t expreffed his merits and the publiic 
regrat^ A monvment was ereded to him , and 
(be omameots vkh which it was embellifiied, fat- 
ting his adions and biftory. infpired his pofterity 
with a generous emulation. The fword which he 
had carried to battle , the fhield which had defended 
his body, and the other articles of his drefs and 
armor , became the objeds of refped and veneration. 
The mod illuftriou&perfons courted their podeflion* 
^nd churches were often efteemed the only proper 
f epofitories of thefe attendantt of his vidories and 
valor (12). 

Splendid with knighthood , of which the honor 
was fo great as to give dignity even to kings and 
to princes t the generous and the afpiring were 
received in every quarter with attention ai^d civility. 
The gates of every palace » and of every caftle* 
were thrown open to them ; and , in tbe fociety of 
the fair, the brave relieved the feverities of war^ 
and fed their paffion for arms. Though it was the 
ftudy of the knight to confult the defence and the 
glory of the ftate, and to add to the ftrength and 
the reputation of his chief, yet the praife of his 
miflrefs was the fpring,of his valor, and the fource 
ofhiar adi^fity. . It was fdr her that he fought and 
conquereid. To her all his trophies were confe« 
crated. Her eye lighted up in his bofom the lire of 
ambition. His enterprife, his conrage , his fplen- 
dor, his. renown, proclaimed the power and the 
fame ol her perfedions. 
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The women fiai'led not to feel their doninioOt 

The dignity of rank and its proprieties, the pride 
of riches , the rivalQiip of beauty, unfolded their 
excellence and charms. Theirnatural modefty , the 
i^nc^ity of 'marriage, the value of chaflity, impro!- 
ved with time and with Chridianity. The refpedl* 
lul* interqoprfe they, held with the knights , th« 
adoration paid to them , the torneaments at which 
they preftded (13), ;the virtues they infpired, the 
exploits achieved to their honor , concurred to 
promote their elevation and luftre. To their ena- 
moured votaries they fecmed to be divinities; and 
tpils, con ni els, apd blood, purcbaXed their favor 
and their fmiles. 

Placed out to general admiration, they ftudied 
to deferve it. Intent on the fame of their lovers, 
watchful of the glory of their nation, their affect 
tions were roufed; and they knew not that unquiet 
indolence, which, foftening the mind, awakens 
the imagination and the fenfes. Concerned in great 
affairs, they were agitated with great poflioos. 
They profpered whatever was moft noble in our.. . 
nature* generofity, publip virtue , humanity, prowr 
efs. They partook in the- greatnefs they] commu* 
nicated. Their foftncfs mingled with courage, their ' 
fenfibility with pride. With the charadleriftics o£ 
tjieir own fex, they blended thole of the other. 

Events, important and affecting, adions of ge^ 
peroiity , enterprife 9 and valor, exhibited in the 
courfe of public and private wars , were ofteh em* 
ploying their thoughts and converfation. And, 
IP the (e;|fons of feftiyity and pc^cc , the greater an4 
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At lefTer torneainents exercifed their atteatien and 
'«nxiety C14). Tbefe images of war were annoan- 
*bed with parade and ceremony. Judges were ap» 

pointed to determine in them, and to maintain the 
laws of chivalry; and they were generally felcdcd 
from among the aged knights , who came in crowds 
to live over again the fct;nes they had aded, and 
to encourage and dired the intrepidity andtheikili 
of the afpiring youth. The combatants, entering 
the lifts flowly , and with a grave and majeftic air, 
pronounced aloud the names of the ladies to whom 
they had vowed their hearts and their hotnage. 
This privilege they had obtained at the cxpenfe of 
many a gallant achievement; and they were pre- 
fented by the fair ones with a riband , a bracelet, a 
veil, or fomc detached ornament of their drefs, 
which they affixed to their helmets or their (bields* 
and confidered as the pledges of vidory (15) Every 
fignal advantage won in the cotflids, was pro- 
claimed by the inftruraents of the minftreb , and the 
voices of the heralds. Animated by the prefcnce 
of the ladies, by the fenfe of their former renown, 
and of that of their ancedors, the champions dif- 
played the moft brilliant feats of adivity , addrefs^ 
and valor. And the ladies « entering into their'agu 
tations, felt the aitlors -of emulation, and the 
tranfports of glory (16). When the torneaments 
were finiflicd; the prizes were diftributed with a 
ceremonious impartiality. The officers who had 
been appointed to obferve every circumftance which 
pafTed in the condud of the combatants » made 
Ihcir reports to tbt jud^. Th? fuffira^ses of th^' 
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fpedators vrere colledled. After ferious deliberation, 
in which the nooft celebrated perfonages who were 
prcfent were proud to affift, the names of the con. 
querors were pronounced. Ladies were then cho- 
fen , who were to prefent to them the fy mbols of 
vidory; and, in thefe fortunate moments, they 
were permitted to imprint a kUs on the lips of thefe 
fiiir difpofers of renown. Aroidft the contending 
praife of the judges and the knights, the mufic of 
war, and the fliouts of ihe people, the vidors were 
now conduced to the palace of the prince or the 
noble who exhibited the torneament. There, at 
the fead, which concluded their triumph, they 
were expofed to the keen look , and the impaffioned 
admiration of whatever was moft accompliflbed ia 
beauty and in arms. And , in the height of a glory, 
in which they might well have forgot that they 
were mortal, they employed themfelves to confole 
the knights they had vanquiOied, and afcribed their 
fiicceis to fortune t not to vak>r; difplaying a de* 
meanour complacent and gentle, difarming envy 
by modefty , and enhancing greatnels by generous 
fympathy and magnanimous condefcenfion (17). 

The operation of love and of glory , fo powerful 
in the inditutions of which 1 fpeak, was advanced 
and infpirited by religion ; and principles, themol^ 
efficacious in Our nature, built the fabric of the 
Gothic manners. Devotion had charaderized the 
barbarian in his woods. The god of war was pro* 
pitious to the brave, the confecrated ftandard led 
to vidory (18), and an immortality and a paradife 
took away its terrors from d^atb (19). Chriftianity , 
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which looks with a fovereign contempt to every 
other ipode of faith ; which holds out to the believer 
the mod flattering joys , and which , not contented 
uritb haunting guilt with remorfe in the prefent 
fcene , lifts it from ia grave to torture it with eternal 
pains in another cxiftence » . Chriftianity » I by^ 
was more calculated, than the fuperftitions of pa- 
ganifm , to imprefs the imagination and the heart (20). 
The rite of baptifm taught the follower of Odin 
to transfer his worOiip to Chrift. To defend Chrif- 
tianity with his fword and his life » became a fac red 
vow , to which every knight was ambitious to faU 
niit. He confidered himfelfasa faint; as well asa 
•hero; aqd; on the foundation of his piety, the 
. fuccefTofs of St Peter were to precipitate the armies 
of Europe upon Afia , and to commence the crufa* 
des, thofe memorable monuments of fuperAition 
^nd hcroifm (21). The Jady» not lefs than the 
knight 9 was to feel the influence of this religion. 
Society was to be difturbed with the ftiblime extra- 
vagance of fanatics, who were to court perfedions 
out of the order of nature. Mortifications, aufteri* 
tic>, and penances, were to be meritorious in pro- 
portion to their duration and cruelty. The powers 
and affedions of the mind and the heart, were to 
iicken and to languilb in frivolous and fatiguing 
ceremonials. The eye of hexaty wi^s to fadden in 
snonafteries and in folitude^ or to light the unholy 
fires of a rampant prieftbood. The deity was to be 
worfhipped in abjednefs and in terror, as if he 
contemned the works he had made, and tookdeljght 
in humaii deje<^iOii and wretchednefsv 
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But, while ecclcfiafl ICS, defiening and ambitious, 
were to abufe mankind by the means of this new 
faith, it was to be beneficial tQ manners by the pu- 
rity of Its moral. While ii was to guard the fexes from 
frailty, it invigorated the feofe of juftice; and , in a 
period of diforder and confufion , taught the knight 
to be ftrenuous in vindicating the wrongs of the 
injured. The weak aud the opprefTed , the orphan 
and the widow, had a particular claim to his pro- 
tection. To difobey their call, yras to infringe a 
law of chivalry » and to incur diflionor and infamy, 
lie feemed, in fomeroeafure, to be intruded with 
the power of the magiftrate; aud the fafliion of the 
times made iiim forward to employ his arm v and to 
fpill his blood in the taufe of innocence and virtue. 

Thus war, gallantry , and devotion , confpired to 
form the charader of the knight. And thefe man- 
ners, fo lofty and fo romantic » were for ages to 
give a fplendor to Europe , by direding the for* 
tunes of its nations , and by producing examples of 
magnanimity and valor, which are unequalled in 
the annals of mankind. But their effedts in policy and 
war, however confpicuous, are of little confidera- 
tion, when compared with the permanent tone they 
communicated to fociety. The fpirit of humanity, 
which diftinguifiies modern .times in tlie periods of 
war, as well as of peace; the gall.intry which pre- 
vails in our converiations and private intercourfe ; 
en out theatres , and in our public alfemfties and 
amufements; the point of honor which corredls 
the violence of the paflions, by improving our 
delicacy, and th^ fenfe of propriety and decorum. 
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and wliich, by teaching us to confider the import- 
ance of others ) makes us value our own; thefa 
circumftances arofe out of chivalry « and difcrimi* 
nate the modern from .the ancient world. 

The knight, while he acquired , in the company 
of the ladies, the graces of external behaviour « 
improved his natural fenfibility and tendernefs. He 
fmoothed over the roughnefs of war with polite, 
nefs. To be rude to a lady , or to fpeak to her 
djfadvantage , was a crime which could not be 
pardoned. He guardedher po&ilions from the 
rapacious , and maintained her reputation againft 
flander. The uncourteous offender was driven from 
the fociety of th"^ valiant; and the interpofition.of 
the fair was often neceffary to proted him from 
death. But the courtefy of the knight, though due 
in a peculiar nianner to the female fex, extended 
itfclf to all the bufinefs and intercourse of civil life. 
He (ludied a habitual elegance of manners. Pohte- 
iieDs became a knightly virtue; it even attended 
him to the field of battle, and checked his pa£> 
fions in the ardor of vidory. The generplity and 
the delicate attentions he fhowed to the enemy 
he had vanquilhcd, arc a fatirc on the warriours 
of antiquity (2.^). His triumphs were difgraced by 
no indecent joy, no brutal ferocity. Courteous 
and generous in the general flrain of his condu^ 
refined to extravagance in his gallantry to the 
ladies, and the declared protedor of religion and 
innocence , he was himfelf to be free from every 
{lain. His rank, his duties, and his cares, made 
him aim at the perfedion of virtue. His hoaor 
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was to be as inconteflable as his valor. He pro. 
feffed the mofl fcrupulous adherence to tratb and 
to juftice. And , the defeds of civil government, 
and bis peffonil independence , gave an uncommoit 
Value and propriety to bis perfonal fidelity. Tbe 
formalities of the fingle combat , wblcb were fo 
fcrupuloufly juft, as to remove even the fufpicion 
of every thing unfair and diflionorable , foflered 
the puD(fliIious nicety of bis demeanour (24). To 
utter a fallhood ; was an offence of which the 
infamy was never to be efficed. The colprit wtt 
degraded from knighthood ; a punifliment 
terrible to tbe warrioor than death (25). To ghre 
the lie to a knight was, of coiifequcnce , to iorfult 
him in a point the mod tender; and, while he was 
careful to maintain his integrity, and ambitious to 
entitle himfelf to its honors , he was ardent and 
forward to defend himfelf againft an improper ac« 
eolation I and to punilb the abufer of bis name. 
His delicaciei on this bead demand refped and 
commendation ; yet the rigid «morali(l has been 
pleafed to make them the objed of his ridicule. His 
ridicule, however, is as abfurd as it is contemptu- 
ous. It applies not to tbe purer ages of chivalry, 
when honor was infeparable from virtue; and, 
perhaps , it is unjult in every application , bue 
when it refers to individuals , who , being foul 
with meannefs, lay claim to tbe Confideration of 
probity and charadler, and infolently appeal to theic 
fv\rords to fupport their pretco^ons. 
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The generofity of the barbaric manners was to 
fuffer by the growing propenBty to intereH. Refine* 
ment and property were to open up the felfifli" 
4iefs of mankind ; and the feudal aflbciation , which 

was originally an exercife of bounty and gratitude) 
was to be a fource of oppreffion and wantonnefs* 
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The fruits of love , amity, anf! fricndniip, were td 
become the foundation of difcord and contention. 
The fuperior and the vaffal, the chief and the re- 
tainer, fo intimately couneded, aod fo fondly 
attached , were to be hodile to each other. Violence 
Imd corruption were to disfigure fociety ; and fcene^ 
of fplendor, liberty, and greatnefs, were to be 
fucceeded by rapacity , opprcflion , and meannefs. 

The diftindion of thcfe different fituations § 
though negleded by the antiquary, the lawyer, - 
and the biftorian , is yet a natter of the greateft im* 
portance. It is » in fome meafiire ( the key to the 
liiftory of modem nations. It wilt lead us to difcovet 
many miftakes and mifapprehenfions which conceal 
and deform topics of the highefl: moment and curio* 
fity. It will overthrow many poficions which have 
perplexed and mifted the refearches of cbe learned, 
md the reafoniogs of the fpeculative< 4 

While the greatnefs and firoplicity of thofe maok 
ners , which the conquerors of Rome brought with 
them from their woods , continued to animate their 
pofterity, the feudal afTociation was noble in its 
principles , and ufcful in its pradice. The folicitudes, 
and the mercenary fpirit which rife up with com- 
iherce, were unknown, and the fnllcH: fcope was 
given to nature and the paflions. 1 be adions and 
<:ondud of men w^re dire^ed by fentiment and affee> 
tion. In the ardor of private confederacies , the ges- 
neral feelings of generofity were augmented. The 
emotions of the heart incrcafed their lorce by con- 
finement. And the lord and the vaffal were linked to 
each other in the clofeft connexion. The arms and 

^tbe 
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die zeal of his followers were the ftrength and! thd 
bulwark of the chief or the fuperior. The bounty 

and the power of the chief or fuperior, were the 
Subfiftence and potecflion of the followers or the 
vnffals. Their intcrcfls and their pafiTions were the 
fame; and a conflant communicatioa of good 0&' 
ces kept alive their attachments. 

The vaiTal , kneeling before his lord,, and putting 
his hands into his, acknowledged him for his fuperior ; 

* I become , ' faid he , your man , fromlbi* day for- 

• Ward , for life , and limb, and earthly honor'. Thcf 
lord, receivin;e: him in his arms, gave him the kifs, 
which bellowed his countenance and favor. This 
rite, known under the appellation o{ homage ^ ex,' 
prefTed fubmifllion and reverence on the part of the 
vafTal , protedioo and defence on that of the lord. 
The dath ot/eal/jf , or the engagement of fidelity, 
vas then pi-onounced. 'Hesfr this , my lord , ' faid 
the vair.il , * I will be faithful and loyal to you, for 

* the tenements I hold. So help me God and his 

• faints ( I ). ' They were exadl to obligations in 
tvhich Were comprifcd thei^ intereft, their glory ^ 
and their pleafure. In every ad of civil life , in peace 
and in wair, they found alike the ufes and advanta^ 
ges of their imion. In the caftle of the lord, the 
vafTal added to hiit retinue, and procTairaed his mag- 
fiificence In his court he aflTifted in the adminif)ra. 
tion of juftice. In the field, he foiT\;ht by his fide, 
and covered his perfon With his fliield. On the foun- 
dation of their connexion, and of that of the land 
or fief, which the former beftowed on the latter , « 
Ifain of inddenti yfttt to artfe, the ufneq{uivocal 
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prcIHons of fricndfliipand habitude, the tender and 
affedlionate fruits of an intercourfe the mod devoted 
and zealous. 

While the grants of land were/precarious, or for 
life, the fuperior was fond to educate in his hall the 

expedants of his fiefs. And, when they defcended 
to a feries of heirs , or in perpetuity, he was carefuJ, 
on the death of the feudator, to take the charge of 
his fon, and his eftate. The former was a hope to 
him of future greatnefs. He protected his perfbn, 
dire^ed his education, and watched over his con- 
cerns. He felt a pride in gbferving his approaches 
to manhood , and delivered to him , on bis majority, 
the lands of his anceftor, which he had been ftu. 
dious to improve. Thefe cares were cxprcffed in^thc . 
incident of wardfliip, ' 

The vaffal, on entering to his fief, confcious of 
gfatitudb , and won with the attentions of his lord » 
made him- a prefent. This acknowledgment f fo 
oaturaU and fo commendable, produced the inci* 
dent of Ttlhf. 

Grateful for the paft , and anxious for the future 
favor of his chief, the vadal did not incline to ally 
. himfeif to a family which was hofiiie to him. The 
chief was ambitious to add to his power and fplendor, 
by confultiog the advantageous allian^^dfiiis vaffal* 
They joined in finding out the lady whofc charms 
and whofe connexions might accord with the paf* 
fions of the one and the policy of the other. This 
attention gave eftabliUimcnt to the incident of 
marriage. 

When the fuperior was reduced to diflrefs and 
captivity, in the oourfe ^of public or of private 
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wars, when lie was in einbarrafTment from prodi- 
galicy or wade, when be required an augmeDtatioa 
of means to fupport his grandeur, or to advance 
his fchemes and ambition, tbe vaffal was forward 
to relieve and alfift bim by the communication of 
his wealth. On this foundation there grew the 
.incident of aid. 

When the vaffal gave way to violence and dif- 
order, or when by cowardice, treachery, or any 
flriking delinquency, he rendered himfelf unworthy 
of his fief 9 the facred ties which bound him to his 
lord were infringed. It was neceflary to deprive 
him of his land , and to give it to a more honor- 
able holder. This was the origin of the incident 
of efcheat (q). 

Amidft the contention of friendfhip, and the 
mutuality of mind which exercifcd and informed 
the lord and the valfal, there was experienced a 
condition of adlivity, liberty, and happineis (j). 
The va(fals aetended to the retainers who were 
immediately below tbem. In their turn , they were 
courted by the lords, whofe ftrength they con* 
flituted C4> And the lords gave importance to the 
fovereign. A fubordniacion was known, which 
was regular, compadl, and powerful. Tb^ con- 
(iituent parts intereiled in government (5) , as well 
as war , were attentive 9 in their feveral depart- 
ments, to the purpofes of order and juftice; and, 
in national operations, they aded with an union 
that made them formidable. Of this affociation, 
political liberty was the refult. And , while this 
unfortunate ilate of things continued, the people, 
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in every country of Europe, came in arms to their 
national aflerobly, or appeared io it by their reprc- 
fentatives (6). 

Such , in a more particular manner » vras the 
condition of the Anglo-Saxon period of our hiftory ; 
and the people, happy alike in their individual 
and their politic capacity, as men and as citizens, 
were to bear, more reludantly, the opprefTions of 
the Norman times. The impre(Eon of their felicity 
vras to defcend down with vivacity, in the fuccef- 
fion of the earlier Norman princes , and to produce 
the moft memorable druggies for liberty. 

Nor was it in England only that fuch convul- 
fions were experienced. The fame injuftice and 
opprefifions which were to (hake this nation , pre- 
vailed in every country of Europe, and gave a 
beginning to thnfe contentions which were to termi* . 
nate in the deQrudlion of their ancient independence. 

In this ifland alone, the valor and the fortune 
of its inhabitants were to teach freedom to revive 
in the midft of tyranny. The barons and the people 
were to inform King John of his condition and 
their own; and to give thofe IcfTons of inftru(flion 
to bis fucceflbrs which they are never to forget 
without danger; ahd which a future tyrant was 
to confirm with his blood, while an injured nation 
made it to ftream from the fcaffold to atone for an 
infolent ambition , and violated laws. 

Difordcrs , which were to be felt throughout 
Europe, arc not to be referred entirely to the rapacity 
and the adminiftration of princes. There muft be 
acaufemorr comprchenfivc and general, to whicb 
tbey arc chiefly to be afcribcd. 
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The original manners which the conquerors of 
tbe Romans brought from their, foreds , were to 
fpead their force. The high femiments which had 
refuked from the limited ideas of property, were 
to decay. The generous maxims of the feudal 
afTociation, and thedifinterefted wildnefs of chivalry, 
were to fuffer with time. Property was unfolded 
in all its relations, and in all its ufes. It became 
a didindion more powerful than merit, and was 
to alter the condition of fociety. By feparating 
the interefts of the lord and the vaflal , it was to 
deftroy for ever the principles of their alTociation; 
and the incidents , which , in a better age , bad 
foftered their friendfliip , were to feed rheir rage, 
and to prolong their animofity. As their confedc* 
racy had been attended with advantages and glory, 
their difaffedion was marked with debafement and 
fubjedlion. Out of the fweets of love , a fatal bit- 
ternefs was engendered. Sufterance was to fucceed 
to enjoyment; oppreflion to. freedom. Society and 
government were to be tumultuous and difordcrly ; 
and difcafes and infirmities were to threaten their 
decay. 

In the prevalence of property and of mercenary 
views , the ward of the infant vaffal , which the 
fiiperior once confidcred as a facred care and aa 
honorable truft , was to be regarded in no other 
light than as a lucrative emolument. The acqui- 
fitions of the vaffal, which, in their ftate of agree, 
ment and cordiality, were a flrength to the lord, 
feemed now to dctradl from his domains. He com- 
soitied fpoii on the eilate which, of old, it was 
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his pride to improve. He ncgledled the education 
of the heir. He gave repeated infults to his peifon. 
The relations of the vaflal were often to buy from 
the fuperior the cuftody of his perfon and bis lands. 
The right was more frequently to be let out to 
exercife the rapacity of Grangers. The treafury 
of princes was to increafe vritb this traffic; and 
> fubjed-fuperiors were to imitate , as well from 

neceffity as from choice, the example of princes (7). 
The heir, on his joylefs majority, received the 
lands of his anceilor; and , while he furveyed, with 
a melancholy eye, hiscaftles, which bore the marks 
of negled, and his fields, which were deformed 
with wade < new grievances were to embitter his 
complaints , and to fwell his paffions. 

7 he relief ^ which originally was no more than 
a prefent , at the pleafure of the vaffal, on his 
entering into the fief, was confolidated into aright. 
An expreffion of gratitude was converted into a 
debt and a burden. TJbe fuperior, before he in* 
veiled the heir in his land , made an exadion from 
him, in which he had no rule but his rapacity. His 
demand was exorbitant and grievous. And if the 
heir delayed too long to extinguiOi this fine of 
redemption . or was unable to pay it , the fuperioc 
continued his pofTcffion of the eftate. Rigors, 
fo humiliating and fo frantic, produced clamor « 
difcont'ent , and outrage. Mitigations were to be 
applied to them, and to |)rove ineffedual. Laws were 
to be madi; againft them, and to be disregarded (8). 

The marriage of the vaffal . which could not be 
abufed while their alfociation was firm and their 
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intercft: mutuaL became a moft ruinous perquifite, 
when their afibciation was broken, and their intereft 
difcordant. The fuperior could give his vaffal in 
marriage to be pleafed. This right he exerted 
as a property. It might be purcbafed from bim hy 
the vaflal himfeif , or by a (Iranger. Tbe marriage 
lof the vaflal « without the confent of tbe fuperior, 
involved the forfeiture of the eftate, or was punifhed 
with oppreflive penalties. It was a rule, indeed, 
refulting out of their former habitudes, that the 
heir (hould not be married to his difparagement (9). 
But this rule was overlooked amidft tbe violence 
of tbe times. The fuperior had no check but 
from his humanity 9 the vaflal no relief but in 
rcmonftrance. 

This right , fo mortifying to the male heir, vras 
a flretch offlill wilder oppreflTion, and more fero- 
cious cruelty, when exercifed on the female ward. 
Her hand might be tendered at the will of the 
fuperior. He might pay no attention to her affec- 
tions. She was to fubmit at his mandate to indecent 
embraces , un&ndioned with love. Her beauty 
was to lofe its fweets, and her heart its enjoyments, 
to feed his avarjce, and to gratify his whim. Her 
relations were often to buy from him a privilege 
fo frightfuU and the unfeeling tyrant was to paint 
the horrors of its exertion, to extort his demand ( lo). 

The aid which, in happier times, the vafTat 
beftowed out of benevolence to relieve tbe diftrefii, 
and to affift the grandeur of his lord became a 
burden and a tax in the mifcry of their difaifedion. 
It was arrogated as a duty and a tax. The lord 
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called (or an aid or contribution, when his cldeft 
. daughter wai married, when his^Ideft fon was 
made a knight, and when, having been taken io 
war, his own pcrfon was to be ranfomcd. Thefc 
were cflecmcd the legal occafions when exadions 
could be made (ii). But cuftora and pradice aur 
thorizcd the requifition of aids on pretences the. 
mod frivolous. When the crown or the lord was 
difpofed to be oppreflive , they could find a reafoa 
for an aid\ and wants, not his own* were to affedfc 
•every moment the fubftance of the vafTal (12). 

While their confederacy was maintained , it was 
not on any flight foundation, that the fief could 
• be taken from the valTal. Cowardice, diQionor, 
treachery , or treafon, were then the caufes of 
tfcheat. The lord was not to be fo offended with 
lefTer delinquencies, as to take pofTeflion of the 
cftate. In the times , however , of their difagree- 
ment, the caufes of forfeiture were to multiply, 
and he was to be adive to enforce them. Tref- 
pafTcs and trifles were to be fufficient grounds for 
the feifure of lands , of which the pofieObr was 
offenOve. The vadal held a precarious and dan^- 
gerous territory; and, with a mind difpofed to 
be hoftile to his chief, was to obferve to him an 
attentive and pundlilious demeanour. If he refufed 
too long to attend the court of the fuperior, and 
to give his oath of fidelity i if he happened to com- 
mit the fligbtefl infringement of his oath ; if he 
fprelaw any misfortune that was to befal his lord, 
' and ncgleded to inform him of it ; iff by any ad, 
^e was to afifedl the ^redi^ or the reputation of hii 
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fiiperior; if he Ibould chance to reveal any private 
circumftance concerning him; if he fiiould fptant 
an infeudation in any other form than that in which 
he held his own ; if he Hiould make love to the 
"wife or the dauv,'hter of his lord , or (honld carefs 
Ills Oiler, while yet a virgin and unmarried ; thcfe, 
and reafons dill more abfurd , were to |orfeit the 
eftate to the fuperior, and to involve the ruia 
of the vaffal, and that of his family (i/t)* 

A fyftem of oppreflion the moll deftrudive was 
thus cftabliflied ; and, by a ftrange peculiarity in 
the hiflory of mankind, the fame incidents were to 
adl in the produdlion of fituations the mofl oppofite. 
In one period, they were to encourage liberty and 
happinefs ; in another , rapacity and favagenefs. 
profperity and vigor attended the feudal affociatipa 
in its youth. Its maturity was marked with peevifli* 
nefs and infirmities; and a crowd of obfervers, ' 
being only' to fee it in this condition, were to 
midake its fpirit, and to furvey it without en- 
largement. 

The monks, who, on the revival of letters i 
prefumed to chronicle the tranfadlions of men, 
looked to the^ paft with the prejudices of their ' 
own times. They could know , and could com* 
prehend, no manners but their own. The culti- 
vated hiftorian was to obferve and to complain of 
their omifllons; but, inflead of laboring to fupply 
them , he was only to arrange their materials , 
to hold out, with luftre, fome fupertor names', 
and to give his narrative the charm of pidure 
^nd prnameiit. . The lawyer and . the antiquary 
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were to be equally uninftrudlivc ; while the former 
confines liis remark to the legiflation and th« 
pradice of his own age; and while the latter* 
amufing himfelf in the fearch of dates and of trifles, 
feeks not to advance into any general views , or 
to catch the fpirit of thofe ancient periods » which 
provoke his fweac and his toil* 

The ufages and cnftoms which the barbaric tribes 
brought from their woods, the remote fource of 
all their laws, tranfadlions , and eftabliniments , 
were to be obfcrved with a tranfient regard. They 
•are, notwithilanding 9 the fure guides which are 
to diredl the Inquirer in the darknefs and obfcurity 
of the middle times. They point to , and evince 
the diftinAion that is now made in the hiftory of 
the feudal affociation. And , they are to lead to 
other diflindioiis of curiofity and ufefulnels. 

S E C T I O N 11. 

A DlJIinStion in tJic Hijlory of Arms and Chivalry, 
The Sovereign is confidered as the Fountain of 
Honor. The Epoch of the Grandeur of Chivalry^ 
The Decline of Fiefs, The Remedy for their Reewery^ 
The Invention of Knaght-fervice. The Knights Fed. 
The Diftin&ion between the Knight of Tenure and 
the Knight of Honor. Fiefs under Knight fervice. 

T 

X HE decline of the Gothic manners, while it 
affeded ib ilrongly the feudal affociation, did not 
fail to extend its influence to chivalry and arais. 
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Every podefTor of a fief conferred, of old, at his 
pleafnre, the dignity of knighthood; and every 
perfon who had been admitted to knighthood, bad 
a title CO bedow it. But, when the feudal con* 
nexion vras infringed » and its generous principles 
were deftroyed, the feudatory wa$ difpofed no 
longer to feek out the meritorious vrhom he might 
advance to ^n honor , which was to be an advan- 
tage , and to refledl a glory to his fuperior. He 
was now the enemy, not the friend of his lord, 
and wiOied neither to add to his fplendor in 'peace, 
nor to his power in war. He had grown more 
felfifli with tim« , and the knowledge of property. 
He was to avoid, not lefs from intereft than pat 
fion, the having knights in his train. The right 
which it had been his pride to exercife, he regarded 
with coldnefs. And, what the poffeffor of the fief 
was carelefs to beftow » the fimple knight did not 
pertinacloufly arrogate as a prerogative. The prince 
or fovereign , from whom it had always been the 
greateft favor to receive this dignity , came, by 
degrees, exclufively to confer it. At the head of 
the ftate and of arms, he was to be confidered as 
the fountain of honor. 

The diftindion of knighthood, accordingly, did 
not immediately fall in the declenfion of the feudal 
alTociation. It felt j indeed , the fhock which fepa- 
rated the interefts of the fuperior and the vaflal ; 
but , furviving its Impulfe , it was to rife , for a 
time, in height and fplendor. When in the crea- 
tion only, and at the difpofal of the Prince , it was 
to ac(juire d value from his greatneis. It was to 
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be given , for a feafon , with more dioice and 
referve , than when at the will of the pofTtfTor of 
the fief « aad of the fimple knight. Higher feau of 
prowefs , the po(feflion of greater wealth , more 
illudrious defcent, were to be required in its can- 
didate. This was the epoch of its luftre and renown. 
Heralds, fkilful in pedigrees and armories, were 
to multiply. The duel was to improve in ceremony 
and parade ; torneaments were to advance in magni- 
ficence; and, a court of chivalry, extenfive in its 
jufifdidiony was to regulate deeds pf arms, and 
13 fa ges of war (i). 

But, while the feudal aifociation in its decline 
was thus to contribute to the elevation of the ancient 
chivalry , by threatening its ruin , it was to produce 
effedls of flill higher importance , and of an operation 
not lefs univerfal. It was to give a new appearance 
to iiefs, and a more regular form to the feudal 
militia. It was to protradl the fall ofa fyftem already 
ruinous , to create new diforders , and to lead to 
new ellablifhments. 

Though the cordiality of the lord and the vaflal 
was decayed , the grant of land from the former 
to the latter continued its obligations. 7 he vaflTal 
was held by a tie , which he could not renounce 
without forlaking his importance. His property 
and fubiiftence fallened him to an enemy. His 
paflions and his duties were at variance. He might 
hate the perfpn of his lord , but iie was to bow 
to him as his fupcrior. The grant of land he en- 
joyed , bound him to the performance of military . 
fervice. Wich a . gold heart , he was to buckle. 
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himfelf in his armor; and, with reludlant (leps, 
he was to follow the march .of his chief. Of old , 
it had been his fondeft attention ao carry all his 

ftrength againft an enemy, that he might difplay 
his own greatncfs, and add to the magnificence 
of his fnperior. He now furniflied unwillingly the 
lead adiibiacc in . his power. The fervor o£ his 
former cohdu<ft was never more to advance the 
neafures of ambition. And , in this ftate of tkingSy 
the feudal militia was toobftrud and retard , rather 
than to forward the operations of princes. 

In the heart of a populous kingdom , and fnr- 
rounded with fubjeds accuflomed to arms , the 
feudal fovereign was thus to feel an unnatural 
vreaknefs. A malady , fo formidable , could not 
but produce an anxiety for its cUre. And , what 
is no lefs certain than peculiar, in the different coun- 
tries of Europe, the fame remedy was applied to ic^ 

Fiefs , or the grants of land under military fervice , 
had advanced from being annual to be for life; 
and, from being donations for life, they were to 
proceed to be hereditary. It was before the ellab- 
lifliment of this ultimate point in their progrcflion, 
that the happinefs of the feudal alTociation was 
difturbed. And f it was the eftablifhment of this 
plaint which was to afford the opportunity to 
princes of recovering, in fome degree, their grcat- 
nefs. While the cordiality of the vafTal wns main- 
tained, ^ gaieral obligation of military fervice waJ 
fuificient to induce htm to marOial ail his force in 
the field. When this cordiality was deftroyed f 
policy was to extort what his generofity and attach* 
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ment liad conferred. Lands were to be burdened 
with a full and cxad proportion of foldiers. The 
giving them out in perpetuity was the feafon for 
mnnexingthis burden. An expedient, natural, and 
not to be oppofed) iuggefled itfelf. The tenure 
of kmght'femce was invented. 

A portion of land , of which the grant , by the 
agreement of the giver and the receiver, entitled 
to the fcrvice of a foldicr or a knight , was a 
iinighfs fee. An eflate , of two hundred fees, fur- 
nilhcd, of confequcnce , two hundred knights. 
Manors, baronies, and earldoms, were thus power* 
f ul , in proportion to their extendvenelii. 1 he grants 
from the fovereign to the nobles claimed the fervice 
of fo many knights ; and the fnb-infeudattons of 
the nobles enabled them to perform this fervice (2). 
The tenants of the crown who were not noble , 
had aifo their fees , and furnilhed proportionally 
their knights. Grants in capitc^ or from the fove- 
reign » and the fub*infeudations of vaflals, called 
out the force of the kingdom. The prince, the 
nobility , and the people , were in the capacities of 
a general, officers, and foldiers. A call to arms 
put the nation into motion. An army, numerous 
and powerful , could be affembied with expedition , 
exad in its arrangements, and in a (late for dcfen^ii 
and hoftijity (a). 

Such I I conceive, was the origin and nature of 
the tenure of knight- fervice. And thus, in the 
hiflory of the feudal in(\itutions , there are two * 
remarkable periods 7 the epoch which preceded the , 
Invention of knighc-fervicci and the epoch during 
which it prevailed. 
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The knights prodaced by this tenure , diifered 
moft efTentially from the knights of whom I have 
formerly fpoken. But» though the train of think- 
ing into which I have been led, points to their 
peculiarities with an obvious clearnefs, the raiftakes 
of grave men, and an attention to pcrfpicuity, 
oblige me to exprefs their dillindive charaders (4). 

The one clafs of knights vras of a high antiquity ; 
the other was not heard of till the. invention of a 
fee. The adorning with attns and the blow of the 
fword , made the' ad of the creation of the ancient 
knight ; the new knight was conftituted by an 
inveftment in a piece of land. The former was 
the member of an order of dignity which had par- 
ticular privileges and diflindions, the latter was 
the receiver of a feudal grant* Knighthood was 
an honor I knight-fervice a tenure. The fii9t com-* 
municated fplendor to an army; the lad gave it 
ftrength and number^. The knight of honor might 
ferve in any ftation whatever; the knight of tenure 
was in the rank of a foldier. 

It is true , at the fame time, that every noble 
and baron were knights of tenure, as they held 
their lands by knighc-fervice. But the "liumher 
oijeei they poffefled, and their creation into rank, 
feparated them widely from thefimple individuals, 
to whom they gave out grants of their lands , and 
who were merely the knights of tenure. It is no 
lefs true, that the fovereign, without conferring 
nobility , might give even a fingle fee to a tenant; 
and , fuch vaflals in capite of the crown , as well 
as the valXals oifwglc fees from a bibjedt, werSe 
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the mere kmghts of tenure. But the formef, in 
rcfpcdk of their holding from the crown , were toi 

- be called to take upon themfclves the knighthood 
of honor; a condition, in which ihey might rife 
from the ranks , and be promoted to otficcs and 
comitaand. And, as to the vaffals in capUe of the 
crown » who had mariy fees, their wealth » of itfelf , 
fufficiently diftinguiflied them beyond the ftate of 
the mere knights of tenure. In fad 9 they poflef- 
fed an authority over men who were of tbis laft 
defcription; for, in proportion to their lands , were 
the fees they gave out, and the knights they 
commanded (5). 

It was, in this manner, that the tenure of knight* 
fervice came to recover the feudal militia, at si 
time when it was perifliing in weaknefsi But, 
though it bound more clofely , in the connexion 
of land, the fuperior and the vafui, by the fixed* 
nefs of the fervice it enjoitied, it could not bring 
back their ancient cordiahty. It gave a ftrength 
and confiflency to the military department of the 
feudal inflitutions ; but it removed none of their 
civil inqonveniencies and burdens. Thefe, on the 
Contrary, were to increafe during its prevalence. 
It was to brace, only, with a temporary vigor, 
a fyflem which no prui'Jcncc or art could accom- 
modate to refining manners. 

^ht incidents^ which hadgr9Wn with theprogrels * 
of fiefs, dill continued their operation* Every grant 
by the tenure of knight-fervice, was attended witb 
bomage and fealty, and was expofed to wardffiip 

amd relief 9 to marriage , aid , and efcbeat. Tbtf 

fuperior 
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fuperior bad HiW his pretenfions and his claims; 
the vaiTal was (lill to fufier and to compiaia. Pro* 
mifes of the relaxation of the feudal perquificeSp 
vrtre to be made by princes » and to be forgotteit 
Legal folemnicies of reftraint were to be held out« 
and, occafionally , to produce their effed. But, 
palliatives, feeble or forced, were not to control 
the fpirit of the fyllem and the times. Fiefs, while 
they fuftained, in the tenure of knight- fervice, 
the grandeur of the European dates were wafting 
with internal debilities. And, the eye» in furveying 
their ftreagth and magnificence , can trace the marks 
of an approaching weakaeb and declbe. 
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C A P T E R II. 

The Progre/pon of Fiefs. The Benefice , the FieJ^ and 
AUodiality, Different Opinions on thefe TopicM, The 
JFmiis of ike Fief. Its Perpetuity. The Mra of He-* 
reditary Fiejs. Knight -fervice. Particular Applica^ 

lions to the Hijiory of England, Doubts concer" 
nifig the Introdudion of the Feudal Law into Fng^ 
land, A Solution of them. Of Fiefs under William 
the Norman, A Di/lin^ion concerning their Can* 
diUon in the Anglo-Saxon and the Anglo . Norman 
Times. The repeated Demands for the Re9i9ai of 
She Laws of Edward the Confejfor. An Exphma* 
tion of this Difficulty, The Introdudion of Knighi^ 
fervice into England, Of the Number of Knight-fees 
there. *. . ' 

I HAVE endeavoured to inveftigate the rife and 

nature of the feudal grant, and the varying fpirit 
of the feudal airociation; 1 have attempted to dif- 
tioguifl] the chivalry of arrns^ and the chivalry of 
tenure ; and , I have ventured to open up the ori« 
gin of knight fervice , which was to place the feu* 
dal inftitutions iu their laft, and mod interefting^ 
fituation. It is now fit I (booliJ mark the different 
periods in the progreflion of fiefs , exprefs, in one 
view, their birth, growth, and maturity, and ca* 
tcr into applications of the reafonings 1 have made. 
The ufe of my principles will thus be confirmed, 
Andy in performing this talk, 1 forefee I raufl alfo 
meet yfith errors and prejudices, which the talents 
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of iiigenious men have confccrated ; but of which, 
it is the tendency to load hiftory with diiiiculties^ 
and to perplex fcience with doubt. ^ 

la the manners of the ancient Germans , I have 
found the fource and fpirit of the feudal lawa. To 
thefe , the grant of land under military fervice has 
a certain and decifive reference. Its appearence , at 
the will or pleafure o\ the grantor, was even a 
confequence of the limited ideas of property, and 
of the forms and regulations which direded the 
condition of land while thefe nations remained in 
their woods. They could have no conception , on 
their conquells, of a gift of land in perpetuity; 
becaufe 9 of fuch gifts they bad no knowledge. The 
objedl of the grants then made, was military fer. 
vice; their duration was the pleafure of the grantor ; 
and the fpreading of fuch donations through the 
different orders of the ftate , from the fovercign to 
the chiefs, and from the chiefs to the retainers, 
conneded together the inbabiunts of a kingdom. 

But the new (ituation of the barbarians on their 
fettlements, and the natural advancement of man* 
ners, were to communicate to them ideas of pro- 
perty. Their continued occupation of allodial lands, 
exhibiting the ufe and conveaiencies of a perma* 
nent pofTenfion, eftablilhed the notion of it They 
perceived by comparifon , the diiadvantages of 
the lands under military fervice » wbich were revo- 
kable at the call of the donor. A year , therefore, 
and then the life of the vallal became the terras of 
the enjoyment of thefe gifts (i). They grew to be 
fucceHive. The rights of the father were to be re« 
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fpeded , and his' fcrvices to be re merobered In his 
poUerity. And , in this condition of them , the fu* 
perior might chufe » out of the family of the feu- 
datory, the fon the moft valiant, and the mofl 
acceptable to him (a). The perpetuity of the grant 
vas next to be underftood. I he prior readinefs 
and capacity of the eldefl fon to do its duties, were 
toeftabliQi primogeniture and hereditary fucceflTion. 
And the firm connexion of the property in the 
defcendants and blood of the proprietor , had pro. 
doced an iotereft in the daughter, and, on the 
ftiltire of male hein, made .the land inheriable to 
women. 

During all this progrefs , the term benefice, and, 
during a part of it, the term fief^ were to cxprefs 
thefe donations. Even after the grants of land had 
become hereditary, they were to continue to ex* 
- preCs them. Thefe names, of confequence , have a 
lelerence to the fame cuftoms and the fame infti* 
tutions. 

There are yet authors, who affirm that the be* 

nefice and the fief were dififerent; and, when they 
only mean, that the benefice denoted the grant ia 
its ftatc of fluduation , and the fief its condition 
of perpetuity, their diilini^on is frigid ; for. thefe 
were Aeps in the progreflion of the fame law. But« 
in another afpe^ » their diftindion is a mark of a 
more cenfurable inattention; for they ought to 
have known , that authentic monuments of hiftory 
have repeated examples of the ufe of benefice and 
fiej in cxprefling a gift of land under military fcr- 
vice, and under a hereditary right (3). 

There are writers moie deceitful than thefe, who 
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are not afraid to contend , that the ben^ce was 
^dhtUality^ or the land which was free and capable 
of alienation. The proofs, however t which evince 
the connexion between the words benefice and fief 
dcftroy this notion ; and there are laws and records 
of the barbarians which make an adlual diflindion 
between the allodial and the beneficiary lands, 
which allude to the cxienfive condition of the for* 
iner, and the unalienable ftate and the military 
fervice of the latter (4). 

From the grant at difcretion to the hereditary 
cftate , benefices or fiefs were to know the rites of 
homage and fealty.' For the vafTal , from the mo- 
ment of his admiflion to the procedcion of the fu- 
perior, was to make an acknowledgment of his 
fubmiifion and relped , and to give an afturancc of 
liis fervice and fidelity. He was alfo to be fubjedk 
to the feudal incidents or caibalities. For, from 
the earlieft times of the leadal grants, the fuperior 
was to find it neceflary to educate in his hall the 
cxpedants of his ficfs, or his future vafTals. To 
this care he was even to be led oftener, and with 
greater attention , when the fief was precarious, an4 
for life, than when it was to pafs down in fiiccel^ 
Hon; and the law, and not his choice, was to point 
out to him the infant heir. In eyery penod of the 
advancement of the fief, the fuperior was to receive a 
prefent or relief on the grant of his land; he was 
to hav^e a concern in the marriage of his valTal; he 
was to be affiled by his bounty or aid; and, on his 
delinquence , he was to revoke or take back the 
donation (5). 

O3 
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There arc writers f notwithftanding, of didtn- 
guiibcd penetration, aod of extenfive learning » 
vrbo are confident and certain that thefe things 
vrere fruits of the perpetuity of the fief; and , I am 
fenfible, that ibe tribe of lawyers, who copy one 
another from generation to generation, have em- 
balmed this fancy in their fyftems (6). But it is 
altogether impoflible, that tht perpetuity of the fief 
could ad in their creation. For, at the period it 
difcovered itfeif , the feudal aifociation had loft its 
coirdiality. The fuperior and the valTal were in ^ a 
flate of'hoftiitry ; and , in this fituation , a train of 
rites and incidcnrs could not polTibly be created , 
which fuppofe protedion and reverence, genero- 
fity and friendfliip. 1 hefe rites and incidents were 
to didinguiOi tbofe early and fortunate periods , 
when the interefts of the fuperior and the vaflal 
were the fame^ and their paffions mutual; and« 
though they preferved their exiftence down to me- 
lancholy times, and were to act as caufes of op- 
preffion , they had yet foflered the nobleft. prin- 
ciples of our nature. After throwing a luftre on 
humain affairs in one condition of manners, they 
were to degrade them in another. They were to 
feel the influence of refinement and felfiibnefs; and, 
in this laft fituation, the perpetuity of the fief^ 
which thefe writers confider as their fource, was 
to add a regularity to ihcir appearance, and to 
encourage their feverity. 

From the conquefb of the barbarians, till the 
ninth century « fief» were in their (late of fiudua- 
tion* It was about the year 877 (7) that the per- 
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petuity of the iief was eftablifhed In France. And 

it was known in every country of Europe in the 
commencement of the tenth century. 

The tenure of knight- fervice was foon to follow 
the p^petuity of the fief, and was^conneded with 
it. There is, accordingly, an inftance of a knight-fee 
in the year 880 (8). In the reign of Hugh Capet, who 
was raifed to the throne in the year 987 , this to* 
nurc extended itfelf over France ; and, after having 
appeared in other nations of Europe, it was intro- 
duced into England. But, in this laft country , there, 
are peculiarities concerning the beginnings and the 
progrefs of fiefs , which have been the fubjedt of 
Iruitlefs inquiries and conjedures. I muft not , there- 
fore , palk them over in filence* U my principles 
are Ju(l , they ought to diffipate the darknefs which 
covers a portion of our hillory fo memorable and 
fo important. 

Many learned writers are pofitive, that the Anglo- 
Saxons were (Irangers to fiefs, and that thefe were 
introduced into England by William Duke of Nor- 
mandy (9). There are writers not ]e£i learned, wlio 
affirm, that fiefs were not introduced into England 
by the Duke of Normandy, but prevailed among the 
Anglo-Saxons in the condition in which they were 
known under William (10). Great men range them, 
felves on each fide of the quedion , and 1 will not 
dctradfrom their merits. But , it will be permitted 
to me to exprefs my fentimen t?. 

It cannot be true, that the Saxons^ who fe;ttiedin 
England, were ftrangers to fiefs. For, in this cafe, 
thty mud have renounced the manners to which they 
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had been accuftomed in Germany. They mull have 
yielded to views different from all the other Gothic 
tribes who made conque(l.«. They mufl have adopted 
new and peculiar cuftoms. And hiflory has apt re- 
marked thele deviations and this diffimilarit)!^ 

It . cannot be true, that William the Norman in- 
troduced fteh into England. The tntrodudion of a 
fyftcro fo repugnant to all the inftitutions which 
ufua II y govern men; which was to force into an un- 
common diredion both government and property ; 
vrhicb vras to hold out new maxinis in public and 
in private life; which was toafie<^, in a particuhir 
manner 9 inheritance and eftates; to givea pecuHar 
form to juftice and courts; to change the royal 
palace, and the hoiifeholds of gentlemen; to over- 
turn whatever was fixed and eftabhfhed in cufloras 
and ufages; to innovate all the natural modes of 
thinking and of ading i could not poflibly be the 
operation of one man, and of one reign. 

Let us not be deceived by names and by autho* ' 
rities. Fiefs were to vun the fame career in England 
which they had experienced in the other countries 
of Europe. They were to be at pleafure and annual, 
for life, a feries of years, and in perpetuitV; and, 
in all thefe varieties, they were to be exhibited in 
the Anglo-Saxon period of our ftory. The hereditary 
grant} as well as the grant in its preceding fludua«- 
tions , was known to our Saxon ancellors. Of this , 
the conformity of manners which muft neceflarily 
have prevailed between the Saxons, and all the 
other conquering tribes of the barbarians , is a raoft 
pqw^^fii^i, ai^d a (atisfa^^ory a]:|;ui9ent, , Nor i« 
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i^Dgle and unfupportcd. Hidory and law come In aid 
to analogy; and thcfe things are proved by the 
^irie and text of the Anglo Saxons laws , and by 
adual grants of hereditary eftates under military^ 
ferviceCiO. 

It is , at the fame time , not lefs true , that the ftate 
of fiefs in England, under William the Norman » 
differed moft efTcntially from their condition amon^ 
the Anglo-Saxons. The wntm«thcrefore« who con- 
tend that they exidcd in the age$ previous to Duke 
WiJliam , in the fame form in which they appeared 
after bis advancement to tbccrownt aremtftakem 
For 9 under the Anglo<Saxon princes , no mention is 
made of thofe feudal feverities which were to (hake 
the throne under William and his fuccefTors. Yet 
fiefs, under the Anglo-Saxons, in every ftep of 
their progreflion, mud have bjeen connedledwit^ 
thofe feudal incident* which were th^ foiJirces ^ 
thefe feverities. 

This difficulty, whicbt 09 a flight pbfervatipn^ 
appears to be inexplicable, will yield to my prin^ 
ciples. The varying fpirit of the feudal afTociation, 
which I have been careful to remark , accounts for 
it in a manne^ the ijioll eafy and the mod nacuraL 
When the luperiora^id the vafblwm fiends, and 
th^ir connexion was warm anc) genecous , the feudal 
inciden.ts were adts ot cordiality and aCPe^ion, When 
they were enemies, and their connexion was pre- 
ferved , not by the commerce of the paffionsand the 
heart, but merely by the tie of land , the feudal 
incidents were ads of opprellion and fevcrity. During 
ibe An|;lo-Saxon ticQcs , ^he afc<^Qnat^ fiate o(tbQ 
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feudal aflbciation' prevailed During the times of 
Duke William , and bis immediate fucceflbrs, their 
hoftile condition was experienced. Hence the 
mildnefs and happitiefs of our Saxon anceflors ; 
hence the complaints and grievances of our Norman 
progenitors. . 

This foltttion of a difficulty, which has been a 
.fruitful fource of miftake 9 is ftrongly confironed by 
n. peculiarity which I am now- to mention » and 
which , in its turn , is to lead to the explication of a 
problem that has been alike perplexing to our anti- 
quaries and hiRonans. 

It was from Duke William, down to King John , 
that the people of England were to complain loudly 
of the feudal feverities ; and , during this long period 
of outrage and lamentation , it was theii^inceflant 
defire 9 that the laws of Edward the ConfelTor flioold 
be rcftored. It is , therefore 9 beyond all doubt, that 
the feudal feverities were not heard of during 
the times of King Kdward. Thcfuperior and the 
vaflal were then cordial and happy in each o^her. The 
feudal incidents were then expreffions of generofity 
and attachment. 

But Duke William, who was to acknowledge , 
by his laws, the freedom of the Gnglifh government, 
which he was to infult by his adminiflration, enacted, 
that the pofleObrs of land fliould not be harafTed 
with unjuft exaClions and tallages ( 12). He thus 
promifedanalleviation of the feudal feverities* And, 
what feems conftantly to have attended this promife , 
he formally reftored and confirmed the laws of the 
Confcflbr ( 13 ]. In allufion to the fame feverities. 
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William Rufus engaged toabdain from illegaraids 
mad oppreflions ; and in reference to the fanijB 
cuftoms of the Confeffor, he became bound to govern 
' by mild and (andified laws ( 14). Henry L executed 
a celebrated charter^ which contained diredmitiga* 
tions of the feudal incidents, and he exprefsly rcflored 
and confirmed the laws of King Edward (15). Stephen 
gave a charter of liberties to the barons and people; 
and it was its purpofe to beflow hisiandlion on the 
grant of Henry , and to confirm the good laws and 
cuftoms* of the Gonfe(for(f6). With the fame in- 
tentions, a charter of liberties was framed and 
granted by Henry II. (17). 

Thefe grants , though invaluable as ample and 
decifive teftimoiiials of our ancient liberties, by their 
perpetual and anxious retrofpedion to the Saxon 
times, could not be carried into execution, and 
maintained in the purity of their intentions* The 
altered condition of manners, and of the feudal aflb- 
ciation, did, not permit their exercife. Notwith* 
llanding the high and independent fpirit of the 
Englifh nation , which occafioned thefe grants, the 
feudal feverities were to continue. They prevailed 
under Duke William , under Rufus 9 under Henry L 
under Stephen , and under Henry II. They were 
known under Richard I. And in the age of King 
John* they became lb exorbitant and fo wild, from 
the eccentric and thoughtlefs nature of this capri- 
cious and defpicablc prince , that; the barons and ;,the 
people confederated to vindicate their liberties , and 
produced tht magna c/iar/a, which , while it offered' 
a limitation of the feudal rigors 9 was to be de« 
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elaratory of the conftitutional freedom that had 
diflinguilhed this fortuoate iilaad from the carlieft 
times (i8) 

This conftant connexion of the complaints of the 
feadal feverities« and the revival of the laws and 
cuftoms of the Oonfeflbr, firom the age of Duke 

William to King John, is a moft remarkable and 
important peculiarity. ' What thcfc laws were , of 

* Edward the ConfelTor,* fays Mr. Hume, ' which 

* theEnglifh, every reign, during a century and a 

* half 9 dcfired fo paffionately to have reftorcd, is 

* mueh difputed by antiquarians ; and our ignorance 

* of them feems one of the greateft defedis in the 

* ancient Engh'fti hiftory (19).' 

The train of thinking into which I have fallen , 
joints, with an indubitable clearnefs, to the ex- 
planation of this royftery. By the laws prcudon^ 
of the ConfefTor, that condition of felicity wasex* 
preded , whfch had been tojoyed during^ the Anglo* 
Saxon times « while the feudal incidents were ex* 
prefltons of generoftty and friendfiiip. Thefe inci- 
dents , in the fortunate ftate of the feudal aUociation, 
ading alike to public and private happinefs, pro- 
duced that equal and affedtionate intercourfe, of 
which the memory was to continue fo long, and the 
i^evival-to create fuch ftruggles. k was the cordiality, 
the equality , and the independence of this focieQr 
and communication , which are figured by the laws 
^rcuftoms of the ConfefTor, and which made them 
the fond objeds of fuch lading admiracion, and 
^ch ardent wiflies (20). 

li^t, yrhiie the times of Duke Wiiiiam and hi^ 
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fucceffors were difcriroinated from thofe of the Con- 
fcffor and the Anglo-Saxon princes, by the diffe- 
rent dates they difplayed of the feudal aflbciation , 
there is another circumftaace in the progrcfs of 
fiefs , by which they were to be dii^ingnilbed more 
obytoufly. 

Knight-fervice, which, in France, and in the 
other kingdoms of Europe , was introduced in the 

gentle gradation ot manners, was about to be dif- 
covercd in England, after the fame manner , when 
the battle of Hadings faciiiutcd the advancement of 
William the Norman to the crown of the Confeffon 
The iituation of the Anglo •Saxons in an iflandy 
and the Danilh invalioiis, had obflruded their 
refinement In the memorable year io66» when they 
iofl King Edward, and acquired Duke William i 
they knew the perpetuity of the fief ; but they were 
altogether ftrangers to knight- fervice and a knight's 
fee. The duchy of Normandy, when granted to 
Rollo by Charles the Simple , in the year 912, bad 
yet experienced all the viciffitudes of fiefs. And 
William t being the iixth prince in the du^hy/ 
was familiar with the mod extended ideas of the 
feudal fyftem. Thefe he brought with him inio 
England , and tbey were to govern and dired his 
condud. 

The followers of Harold having forfeited theic 
eftates, they reverted to the crown. An imraenfe 
number of lordihips and manors being thus in the 
difpofal of William, he naturally gave them out 
after the forms of Normandy. Each grant, whether 
to a baron or a gentleman , was computed at fo 
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many fees, and each fee gave the fervice of a knight. 
To the old beneficiary tenants , be vras to renew 
their grants under this tenure. By degrees, all the 
military lands of the kingdom were to fubmit toic 
And, with a ^'iew, doubtleis, to this exteniion, 
tbe book of Domefday was undertaken , which was 
to contain an exadl ftate of all the landed property 
in the kingdom. Inftcad , therefore of bringing 
fiefs into England , this prince was only to intro- 
duce the laft ftep of their prpgrefs, the inven- 
tion of the knight's feei or the tenuVe of knight- 
fervice. 

In fad, it is to be feen by his laws , that he intro- 
dttced kmght'Jervice^ and not Jiefs, Nor let it be 
firtcied , that this improvement wa$ made by his 
fingle authority and the power of the fword. His 

laws not only exprefs its enadment in his reign, but 
mention that it was fandlioned with the confent of 
the common council of the nation It was an adl 
of parliament , and not the will of a defpot, that 
gave it validity and eflablifbment (21 )• 

The meafure, it is to be conceived, was even 
highly acceptable to all orders of men For , a few 
€/tk\y of the benefices of the Anglo* Saxon princes 
being in perpetuity, the greateft proportion of the 
beneficiary or feudal tenants mu(l have enjoyed 
their lands during life , or to a feries of heirs. Now, 
the advancement of fuch grants into hereditary fiefs, 
under knight-fervice , was an important advantage 
and acquifuion. While it operated to the convew 
nience and the grandeur of the fovereign^ it bettered 
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the property 9 and fecured the independence of the 
fubjed* 

Bat, while it is to be thought, that knight^fer- 
vice was introduced into England in the times o£ 

Duke William , and extended over it to a confidcr- 
able degree, it is not, I believe, to be found with cer- 
tainty, how many fees or knight-fervices were created 
in his re]gn. Ordericus Vitalis has , indeed , affirmed) 
that William created fixty thoufand knight-fervices 
or fees (32) . But a very different ftate of this matter 
is given by Alexander, Archdeacon of Shrewfburyt 
a diligentf officer of the exchequer, in the days of 
Richard I. King John, and Henry IIL He men- 
tions it as a tradition in his day , that, under Duke 
AV^illiam , the number of fees in England amounted 
only to thirty-two thoufand. Of this, however, 
he could find no proof in any record (23). The 
difcrepancy between this report) and th^teftimony 
of Ordericus Vitalis 9 is fo great, that no reliance is 
to be given to either of them. And , though Mn: 
Madox, Mr. Hume, Sir William Blackflone, and 
many writers , are dirpqfed to adopt the relation 
of the latter, there feems not any convincing leafon 
in its favor. For, independent of the tradition of 
the Archdeacon of Shrewfbury , which affeds it fo 
violently, itis obfervable, that the k nigh t-feesmufl; 
have been in a ftate of conf^ant iludluatipn under 
Duke William; and that, in the darknefs of time, 
it is rmpoflible to find out the number of the laft 
fee which was granted by him. The fluduatioa 
in the number of fees continued alfo under his im- 
mediate fucceffors. For, it was not till about the 
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end of the reign of Henry II. that all the allodial 
property of England was converted into tenure (24). 
And, from the adminidration of William till this 
period , there muA have been a gradual augmenta- 
tion of the fees and the knights. 

It may now be afpeculation, neither incurious nor 
unufeful , to attend to fiefs in the ftate of their 
completion 1 and to seaiark the military po^ thejr 
eftablUhed. \^ 
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CHAPTER IIL 

Of the Military Power of a Feudal KingdooL 
SECTION! 
An Idea of tht F&xdaL MUitia. 

W KEN the feudal nfTociation was cordial, tliere 
exifted no necefliiy for the knight's fee. The vaC 
fals of a chief gave with pleafure their afljftancc. 
When this aObciation was difcordant, difiPcrent ia« 
terefts aduating the fuperior and the vaffAl , art 
and policy were to prefcribe the exaifl fervice to be 
performed. Nothing was to be left to friendfhip and 
cordiality. A rule, certain and definite, pointed 
out the duties of the vaffal. This rule was the tenure 
of knight fervice. * • 

A duchy, barony, or earldom, were the eftates 
poffeded by the nobles; and, being divided into 
lees* each of thefe was to. fupply its koight. A 
tenant of the crown, who was not created into 
nobility , but enjoyed a grant of land , furniflied alfo 
his knights in proportion to bis fees. The nobles 
and the gentry of a feudal kingdom were thus its 
defenders and guardians. And they granted out 
territory to perfons inferior tothera in thedivifions 
of fees, and under the burden of knights. In pro* 
portion, therefore , to the extent of its lands , there 
was, in every feudal (late, an army, or a body of. 
militia » for its fupport and protedion. 

H 
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But , while a force , numerous and fufficlent, was, 
in this manner, created, a care was alfo beflowed 
to hold it in readinefs to take the field. The knights, 
Vfho were to appear in proportion to the fees of 
each eftate , were bound a affemble at a call , in 
complete armor , and in a ftate for adion ( i ). The 
feudal militia, of confcqucnce, could be marched, 
■with expedition , to defend the rights of its nation , 
to fupport its honor, or to fpread its renown. 

The ufuai arras of a knight were tlie fhield and 
helmet, the coat of mail, the fword, or the lance (a). 
It was, alfo» his duty to have a horfe. For, a 
growing luxury, and the paffion for (how, encou- 
higed by torneaments, had brought difcredit to the 
infantry , which had diftinguilhed the barbarians in 
their original feats, and facilitated their vidorics 
over the Romans (3). The horfemen were called 
the batik y and the fuccefs of every engagement 
was fuppofed to depend upon them. No piroprietor 
o¥ a fee , no tenant by knight fervice , fought on 
foot. The infantry confifted of men , furnilhed by 
the .villages and the towns in the demefnes 6f the 
prince or the nobles. The bow and the fling 
were the arms of thcfc 5 and though , at firfl , of 
little confideration , they were to grow more for- 
midable (4). 

During the warmth of the feudal afTociation , the 
military fervice of the vaifal was every moment in 
the command of the fuperiot. When their afTocia- 
tion was decayed, it was not to be depended on, 
and , when afforded. Was without zeal, and without 
advantage. The invention of knigbt-fervice , v^hich 
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was to recover, in feme degree, the vigor of this 
connexion, while it afcertained the exadt duty to 
be rendered, was to hx us duration. Eachpolfcffor 
of a fee was, at his own expenfe, to keep himfclf 
ib the field dnrlng forty days (5). To this obliga. 
tion, the great valTals of the crown were bound » 
and inferior proprietors were to fubmit to it. When 
a fingle battle was commonly to decide the fates 
and the difputes of nations, tins portion of time 
was conlulerable and important. And , if any ex- 
pediency demanded a longer duty , the prince might 
retain his troops, but under the condition of giving 
them pay for their extraordinary ftrvice (6). 

Such was the military fy flem which , during a long 
period of time, was to uphold the power of the 
inoaarchtes of Europe; a fyflem, of which it was 
the admirable confequence , that thofe who were the 
proprietors of the land of a kingdom, were to de- 
fend it. They were the moft interefled in its welfare 
and tranquillity; and» while they were naturally 
difpofed to atfl with union and firmnefs, againfl a 
foreign enemy , they were induced not lefs Arongly 
to guard againft domefUc tyranny. Their intercft 
and happineis ; their pleafure and convenience, urged 
them equally to oppofe invafions from abroad , in- 
tcRine coiDmotions, and the ftrctches of prerogative. 
A ftrcngth, fo natural, and which could never be 
exhauHed; a (Irength, in which the princ» v(iis to 
2iave lefs authority than the nobles , and in which 
the power of both was checked by the numerous 
clafs of inferior proprietors; aftrength) wbipb bad 
diredly in view the prefervation of civil liberty, 
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fcems , on a flight obfervation » the perfedion of 
military difciphne. 

But, with all its appearance of advantage, this 
fcheme of an army was incompatible with refining 
manners.; and| in pointing out the caufes of its 
weakne(s, wcmayTee the fymptomsof refinement 
they are to exhibit. A double curiofity is thus to 
confole with its charms the anxiety ofint^uirics that 
are irkfome. 

SECTION li. 

The Inefficeiy of the feudal Militia, The Fradiom 
of a Fee, Its Members, Attempts to efcape out of 
the Bondage of Fiefs. The Fine of AHenation^ 

Subflitutions of Service. Commutations of Service 
for Money. The Fine for the Negk6t of Service, 
The Tenure of Efcuage. The Rije of Stipendiaries , 
and the I^ecejpties of Princes. Devices and Frattde 
to prevent the Service of Knights , and the Peymenis 
of Efcuage, The Rife of Commierce^ 

The portion of land termed a Jee^ which was 
the foundation of knight-fervice, and on which there 
rofc the mighty fabric of the feudal ftrength, was 
no fooner invented than ic was to fuifer. In the 
frittering down of feudal property by infeudations, 
the pradice prevailed of dividing even a fee. Thus, 
there were fome vaffals who poflefied the half of a 
knight's fee. There were others , who had .the 
third , the fourth , or the fifth parts of a fee. Frac- 
tions of a fee, even to the thinicih and the fortieth 
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parts , were not unconmaon (i). Thefe particulars^ 

fo perplexing to the hiflorians of modern times , 
fccm inconfillcnt with the views of knjght-fervice, 
and require to be explained. 

A fee could properly be divided into eight por- 
tions, and thefe were faid to be its members. They 
received this appellation , becaufe their proprietors 
were bound to perform the military fervice , or the 
original purpofe of the grant. All divifions bcfyond 
thefe portions were improper; and their pofTeflc^rs , 
not beinjr members of the fee, were to pcriorm no 
fervice. The queRion ftill recurs, how ihc members 
of the fee; or the proprietors of the eight portions, 
were to perform the fervice of a knight? After the 
invention of knight-fervice, theufual term that the 
militia were to remain in the field was forty days. 
The eighth part of a fee, by this rule , gave a title 
to the eighth part of the fervice of a knight. Its 
proprietor, of confcqucncc , took the field for five 
days, which was his proportion of the flipulated 
fervice of the fee for forty days. The pofTeffor of 
the half of a knight's fee was thus to give his attea* 
dance for twenty daysr: And, in this manner, the 
other members of the fee were to adt (2). 

The members of the fee had each the privileges 
of a manor, thatis, jurifJidion, court, and ufage. 
Hence tlie multiplicacion , of old, of little manors. 
1 he proprietors of fradinns, who were not mem- 
bers of the fee, had not the privileges of manors, 
but paid (uit and attendance at the courts of the 
county or canton. The former were included in 
the fy ftem of fiefs ; the latter were thrown out of it, 

Ha 
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and their number was equally promoted by the 

anxious foivincfs of a father, who would pro- 
vide for all his children, and by the ruinous pro- 
digality of a fpendchrifc, who would relieve his 
ncccflitics. 

'Ihc Iradions which were members of the fee, 
vrere to be a (bock to the feudal militia, by dif- 
pofing to diflerent perfons, the fervice which a 
fingle individaai could perform with greater (kill 
and addrefs. T hey were to be a fource of wc:'kncfs 
and difordcr The fr.idions which were not mem- 
bers of the fee , were to ballcn the period of tf*e 
alienation of property. 

Amidfl the wants created by foclety and inter- , 
courfe» by ambition and pleafure, the va(ra!, who 
held from the crown many fees under knight-rervice» 
found it necelTary , at tiroes , to obtain from his 
prince the licence to let out a portion of them under 
n farm ient» and not fubjed to military fervice, 
nor to homage, wardfhip , relief, and the other 
feudal incidents (3). The land he retained was 
fuificient to produce the number of knights which 
vrere required from hira. No immediate prejudice 
was fuppofed to be done to the power of the 
fovereign , or to the militia. And thus, entire fees, 
and great proportions of territory, were to efcapc 
out of the magic circle of feudality. They were to 
pafs from chivalry and tenure, to be fubjedl to 
profits or preftations by the year. Licences from 
valTals to their feudatories, created alfo thefe con- 
verfions of fees into property. As deviations from 
a fyftem, they mark its decline; as attendonf (o 



Digitized by G 



1^ 



IN EUR OPE. loj 

property , they exprefs the propcnfity to refinement 
and commercial manners. 

Leafcs, in this form, were even to be made 
without the knowledge of fupcriors. The interefl: 
of the valfal in the cRate, fo much greater aad more 
intimnte than that of the lord, was to carry him 
ftiil farther. Retaining a fufficiency of laiid for the 
knights he was to furnifli « he was to venture on 
the fale of particular fees. Encroachments made with 
this precaution , were to lead to encroachments 
more extravagant. Sales were to take place, without . 
the rcfervation of a property equal to the milirary 
fervice to be performed by the vender. The atten- 
tion of the lord was thus called forcibly to the ads 
of his vaffal. Confulting his interefl: and importance, 
he would permit of no fales that bad not the fandion 
of his confent. The ufages and dodrines of fiefs 
were in hh favor. It was expedient for the neccffitous 
vafTal to ad with his approbation. A bribe came to 
foften the feverity of the lord. The fine of alienation 
was eftabliflied. On the payment of this fine, the 
vaCTal might fell and barter, not only a portion of 
his fees,' but the whole of them (4).- 

Thefe peculiarities had power of tbemfelves to 
deftroy the feudal militia. But other caufes were 
to concur 'with them. Men of rank and fortune 
were to yield to an increafmg luxury. The love of 
eafe made them wifli an exemption from fervice, 
and their pride produced a diflike to the mandate of 
a fuperior. The fubflitution of perfons to perform 
their duties, of which the idea was firfl fuggefled 
by the ficknefs of vaifals , and then familiar from 
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tbe grants of fees to eccleiiaftics, and their devo« 
lution to women, became a flattering expedient to 
tbe rich and tbe luxurious (5). The prince could 
not depend on the perfonal attendance of the nobles 

and the tenants in capite. Perfons, hired with a 
price or a penfion, were often to difcharge their 
offices , and to djfguft troops , who were to fubmit 
reludantly to their command* 

Subftitutions of this fort « boivever, though they 
came to be very common, were a matter of delicacy 
s and attention. For the condition of fociety in the 

feudal ages permitted not, at all times, the wealthy 
and the noble to delegate the authority over their 
valTals. But; when in a fituauon fo critical, they 
were not without refources. 

It had been ufual, from the earlied times^ for the 
fuperior to levy a fine from the military tenant who 
refufed to take the field at bis fummons (6). This . 
, fuggefted 9 very naturally » the commutation of 
I • fervice for money. A new method of tenure was thus 

to arife. The vaflal by knight-fervice might convert 
his holding into the tenure of ^Wf?^^', which, inftcad 
of exading knights for the fees of hjs eitate, required 
him to make payments to tbe exchequer of his 
prince ( 7 ). 

While this averGon from fervice was to prevail , 
troops were yet to be neceffary. The fine, accord- 
ingly, which the fovereign demanded from the 
vaffal who negledlcd to perform bis duty, the pay- 
ments he received by agreement from the tenants 
by efcuage, and his intcreil to fupply th&attendance 
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of botli, were to produce, in every country of 
Europe , a multitude of Jiipendiaries, 

Thefe forces vrere a mixture of all nations , and 
confiftcd of men , whom poverty and debauchery 
had corrupted into wretcbednefs. 1 bey had no 
folicitude what caufe they were to defend ; and their 
convenient fwords obeyed , at all tinoes , the dona, 
tives of princes. They were called coierelU ^ from 
the hangers they wore, ruptarii^ from the pay they 
received, and many of them being of the country 
of Brabant, the term Braban§ons , or BrabaniirU^ 
came to exprefs them (8). 

The introdudion of tbefe banditti into a feudal 
army , was the utmoft violence to its nature. 
It offended infinitely the barons and the military 
tenants, that they fhould be called to mingle with 
perfons fo ignoble. Yet, the princes of Europe, 
finding the advantages of troops whom they could 
command to their purpofes, and march at their 
will, were difpofed to encourage them. They per-' 
' ceived, that they could poifefs no power without 
mercenaries ; and no mercenaries were to be had 
without money. Hence the paflGon for wealth they 
were to difcover j hence their ruinous projedls to 
ac.]ulre it. 

But, while the ftruggles for money, thus created,* 
were to produce confequcnces didantand important, 
they fcrved to deftroy altogether the purpofes of 
knight-fervice. They gave a mortal i^ab to the feudal 
militia. The feudal alTociation was to be foul with 
dif>;n(ls, oppreffions, and diforders. Time, and the 
devices of art, augmented the general confufioa. 
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The barons and tenants in capite by knight-fervlcey 

when fummonccl to take arms , were often to difpute 
the number of thctr foes, and the knights they 
flioiild furn<ni. The tenants by cfcuage made proffers 
oi the half or the third of the payments to which 
they were bound. The conRables and the marihals 
of armies were ill qualitied to decide coocerntog 
matters, fo delicate in their ttwn nature* and ia 
which an impropriety of condufS; might be a pre- 
judice to their fovereigns. Doubts were to arife, 
not only abotit the fees or the knights of eflatcs , 
but about tliC tenure by which iliey were held (9), 
The ckrgy were to invent, and to encourage 
frauds. They taught the iaity to convey to them 
their feudal pofTeifions, and to receive them back 
as property. The fees in their own enjoyment they 
affeded to hold in frankalmoigne , or by a tenure 
that gave no fervice but prayers ( lo). Ttie fubdi* 
vifions of knight-fees created perplexities that were 
intricate in no common degree, i^ines or payments 
were often to be demanded , not only for the frac- 
tions which were members of the fee , but for 
fradions which were not members ( 1 1 )« The con* 
fultation of rolls and records , inquifitions by jurors, 
and the examinatiqn of witnefTes or evidence , 
required a length of time, and a trial of patience, 
and were not to be always fatisfadory. The fover- 
cign, in the mean time, was in hafte to march againfl: 
an enemy. And he felt his weaknefs in the diminiflied 
ranks of his array, in the abflradions of his revjcnue,. 
in the turbulent fervice of the great vafTals who 
qbeyed his funu^ions , in the coidnels of tbofe who 
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adl'ed as fubflitutes , In the total want of difcipline 

and of military knowledge in inferior orders, and 
in the lioiited time which the troops were to remain 
ID the field. 

To all thefe caufes, the rife of commerce is to 
bp added. Its various purfuits , and it's endlefs occu* 
pationst were to adtuate the middle, and the loweft 
clafTes of men , and to give the killing blow to a 
fyftem , of which the ruins and decline have aa 
interefl and importance that bring back to the me- 
mory its magniiicenee and grandeur. 
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C H A P T E R IV. 

The Fall of QWvahy as a MlUtary E/lahliJhmem. 
The Knfghts of Honor lofe their Confideration. 
Their Numbers and Venaii/y, Wealth becomes a 
more foUd Title to Knighthood than pcrfonal Merit. 
T/us Dignity is conneCled with the Pojfejfion of a 
Fee. It ceafes to be Honorable^ and is made a 
Subjed oj Compuifion. Fines for the Keemption 
from Knighthood, The ancient Odvalry difappears 
on the Rife of Regular Annies, , 

A^LL the fplendor and advantages of tbe ancient 

chivalry could not uphold the feudal militia. The 
dubbed knight, or the knight of honor , was to fall 
with the mere military tenant, or the knight of 
tenure. Chivalry was to decay as well as knight- 
fervice* When they ceafed to give a mutual aid and 
fupport , they were foon to operate in a contrary ' 
dtredlion | and to promote tbe decline of each other. ^ 
In the order of dubbed knights, there were neccf. 
farily a multitude of warriors, whofe military renown 
had chiefly entitled them to the inveftiture of armf;, 
and whofe accomplifliments were greater than their 
fortunes. Their. knowledge in war^ and the rank 
to which they were advanced by the ceremonial of, 
knighthood , gave them the capacity of ading in 
all Rations* Their poverty, fplendid, but incon- 
veoieat , made thetn attach themfelves , in a more 
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particular manner, to princes and nobles (i). From 
thefe they received penfions, and, in the houfeboJds 
of thefe, they enjoyed and fuilained honors and 
offices Men of rank were to vie with one another 
in their nnmbers and attachment. They became a 
part of the garniture » the magnificence , . and the 
pride of nobility ( « ). 

There were thus, in the dcclenfion of the feudal 
array , a fociety of men , who could fupply the per- 
fonal fervice and attendanc€ of the luxurious and 
the great. A fubQitution of knights, in the place of 
the barons and vaflals of the crown , was thence to 
prevail very generally. And* vrhile knights were » 
in this manner, to wound deeply the military dif^ 
cipline and arrangements, they were to throw a 
contempt on knighthod by their numbers and 
venality. The chanee of manners, and the ufes of 
wealth , had tarnillied the luftre and the glories of 
the ancient chivalry. 

In the [^ate of its degradation , the long and hard 
apprenticefhip to arms which, of old, had prepared 
the candidate for the ftrug^les and the cares of knight* 
hood , was forgotten. The pofTeffion of a portion 
of land was to be fufficient to give a title to this 
dignity. It was annexed to a knight's fee. '1 he 
unaccompliQied proprietor of a few acres was to be 
adorned with the fword , and to be admitted to the 
ceremonies of knighthood. But he could not hold 
its honors. They had pafled away for ever. 1 he 
order, which had ennobled kings, and greatnels, 
fiipreroe power, and the loftieft acquirements » 
grew to be mean and trivial. 
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The afpiring and the meritorious who , of old < 
courted and expecled kniehthood, with the moft 
paffionate ardor and the fondefthope, were now 
to avoid it with anxiety, and to receive it with 
difgud. An unhappy exertion of prerogative was 
to add to its humih'atioa. Princes, to uphold their 
armies, were to iifae frequent proclamations, which 
required all the military tenants of the crown to 
appear before tbenf on a certain day, and to be 
girt with the belt of feiighthood (3). Having cea- 
fed to be an objedl of choice , it was to be made 
a fubjedof coropulfion. A fingle knight's fee held of 
the crown, being deemed an ample enough fortune 
to entitle to knighthood, its poifelTor, if unwilling 
to accept this dignity 9 was compelled to receive 
It (4). Senility, irrecoverable weaknefs, and lob 
of limbs, were the only excufes to he admitted for 
his refufal. If he had not thcfe reafons to plead , 
and negledlcd to take the honor of knighthood, 
his eflate was diftrained by the officers of the reve- 
nue (5). Men were to buy , as a privilege , a ref« 
pite and an exemption from' knighthood; and 
princes, when they could not recover their armies, 
were to fill their exchequers (6). 

In a condition , not merely of meannefs , but of 
difgrace and calamity, the ancient chivalry could 
not cxift K)ng. It was worn out to extremity; and 
the military and regular ellablifhments to which 
the defedU of the feudal arrangements pointed fo 
ftrongly , were to fuperfisde its ufe« and advantages. 
It did not die 9 as fo many writers have fancied , of 
the ridicule of Cervantes, but of old age, defpond* 
cnce, and debility* 



Digitized by 



IN EUROPE. 



11! 



CHAPTER V. 

The Military Arrangements which prevailed in the 

Declciifioii of Fiefs and Cluvaiiy. The Intro- 
ducUon of (landing Armies. 

SECTION I. 

Of Mercenaries* The Evils which refuU from them* 
The Bije of Taxations. 

The mercenaries, which were made neceflarjr 
by the diforders of fiefs aod chivalry* were to lead 
to misfortune and roifery. They were fcarcely 

known , when the princes of Europe invented the 
art of extorting the wealth of their fubjccls, and 
of employing it to opprefs them. While the lands 
dealt out by the crown created an effc<flual army, 
foldiers gave their fervice for their pofTefTions. Buc» 
when the inconveniendes and the defeats of this 
fyftem had produced mercenaries , the prince had 
no polTcffions to beftow. His domains bad gone 
away from him in prodigalities and donations. It 
was yet incumbent on him to maintain his troops. 
Money was abfolutely indifpenfable to him, and 
he was to find out meafurcs to procure it. Thefc 
meafures are iotereiling in themfelves , and (11 1 more 
fo in their confiequences. They gave rife to taxa- 
tions in Europe. 

The vaflab of the crown by kni^t-fervice were 
abh'ged to perfonal attendance in wars; but, con- 
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fidering it as a burden , were difpofed to compound 
for it. This was alfo the cafe with the inferior te- 
nants. They were no Icfs inclined to contribute 
their proportions to their Jords, than thefe were to 
fatisfy their prince. To the prince, tbe money of his 
vaffals was of more advantage than their fervice ; but 
agreenients with each were fatiguing and endlefs ; 
and liis mercenaries were clamorous and impatient. 

An expedient prefented itfelf, which, to all par- 
ties, gave the pronnife of eafc and fatisfadion. The 
prince, inftead of the fervice that was due, and,^ 
indea^^f contrading with every tenant who held 
from him , aiTelTed a moderate fum on every knight's 
fee throughout the kingdom (i). It was juft that 
his tenants fliould give a fine for their attendance; 
and what they f urniflied was to go to his mercenaries. 

The prerogative thus begun , was pregnant with 
misfortunes to fubjeds , and with advantages to 
princes, which were forefccn neither by the former, 
nor the latter. What, at iiift, was a matter of ex- 
pediency, and an expreflion of the confideace of 
the people, and of the difcretion of the fovereignp 
grew into a mod formidable taxation (9), {t was 
to be exerted with no moderation or decency. la 
the delirium of their greatnefs , the princes of Eu- 
rope were to fancy , that, in cxtrading money from 
their fubjeds , they ought to know no rule but their 
ambition , their wants , and their caprice. 

In a conformity with the affeflment on theeflates 
fubjedl to knight* fervice, a tax was to be demanded 
from the poffeffors of land holden in frankaimoigne 
and in foccage (3). And I have already obferved » 
' that 
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that the tenants by ejcuage paid .a ftipulated fine 
' for their fiees. Ail the territory of a kingdom wat 
thus ta contribute to the neceffities of firinces, and 

the grcatcft proportion of it was to be adually ex- 
pofed to their ra\ nges. 

T heir rapacity was not yet to be Tuisfied. The 
cravings of ambition , and the prodigalities of mer* 
cenarieSy demanded fomething itiore. During the 
fortunate times of the feudal aflbciation, it had 
been common for the inhabitants of the cities and 
towns within the demefnes of the Ibvereign , anft 
within thofc of the nobility, to exprefs , rcfpcc* 
tivcly , by prefents , their fubmifTion , fatisfacflion , 
and gratitude. In more unhappy times, theTc gifts, 
thefe fruits of generofity, were demanded as a right, 
Thefe prefents , the expreffions of happinefs , %xtyt 
into tallages and exaAions , and were to denote 
mifery and wretchednefs. The prince with an uo^ 
bluOiing audacity, levied grants at his will from bis 
cities and towns ; and his example was followed 
by the nobles within the cities and towns within their 
territories. Hence the moft dcflrudivc and the 
moil calamitous of all the oppreffions of the middle 
times (4). 

Meafures , fo hoftile td the free fpirit of the Go* 
thic governments , infringements of property fo 
audacious, were every where to excite and to in- 
flame the pafiRons of the people. The prince? of 
Europe were to contend for power, and their fub- 
jedts for liberty. Struggles, the moft critical and the 
moft ferious, were fuftained ; and the progress of 
thefe s and the refpe^iye fuccefs of the parties in 

I 
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the different kingdoms of Euro[)C, were to alter its 
governments to the forms they maintain at this hour. 

In France , and in other countries , the command 
of the mercenaries, and the power of taxation, 
were finally to prevail. In England , the frantic 
ireakiiefles of King John , and the union of the 
xiobles and the people, were to renovate the Go* 
thic liberty , and to fet iimits to princes. While , 
in ftates lefs fortunate, the kingly authority was to 
grow into dcfpotifm , and to debafe the genius of 
men, while taxes, and talb^L^es, and exadions, 
vrere to be demanded in wantonnefs and caprice, 
and ^ cruel tyranny to diffufe oppreflion^and grie* 
vance , , the magna eharta was to command , that 
no prince of England fhoiild prefume to levy any 
tax, tallage, or exadion, without the confent of 
the parliament (5) ; and that, while the land of the 
kingdom was 'to be free from his rapacioufucfs , he 
fhould not dare to harafs its cities or towns, but 
that they (liould return to the podeilion and enjoy, 
ment of their ancient hberties (C). 

The dilorders of the feudal militia produced mer- 
cenaries', and the ufe of mercenaries gave birth to 
taxations. Taxations were begun to be levied, ia 
all the ftates of F.nrope , at the will of the prince. 
This occafioncd contentions between fovereigns 
and their fubjcds I he victory of the kingly autho- 
rity over the liberty of the people, contmued ia 
many princes the power of taxation ; and this power, 
and the command of mercenaries, are the comple- 
tion of defpotifm. In England, the prerogative of 
taxation which the prince had alfumed , \^as Svrefted 
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from him by the greaft. charter of liberties. He was 
to command his merceoaries; but be was to cle« 
pend for their fupport and their pay on the gene* 
Toiity of his people. 

S E C T I O N . II. 

J'ht Difference between a Mercenary Soldier and a 

Feudiil Vi'j] if. Sovere'ipiis Jiiid Troops by catering 
into Cotilrads ivlf/i their jKubili/v, a ml with Cau- 
tains by ProJcJ/lon, Volunteers muhc an Ojjer oj 
\ their Service, Commrffions of Array. The Dijadvan^ 
tages of t/iefe Military Schemes. The Idea and 
EJiahllJhment of a Standing Force, France^ and 
othbr Nations , lofe their Liberties. The Oppojiiion 
to a Standing Force in England. The total Abolition 
of Fiefs. The confquent NeccJjUy oj a Standi/in Army. 
The Precautions and Anj^iety with which it is i/i- 
iroduced. 

The Coterelli, or banditti who wandered over 

Europe, aiul offered their fwords to the higlicll 
bi(!der, introduced the idea that war miglit be con- 
fidered as a trade. The feudal proprietor loughtfor 
bis land and his nation, and the prince had no title 
to demand his fervice in any difpute of his own. 
He drew his fword for the iafety of the flate» or 
for its honor ; but he was not bound to fupport 
the quarrels of his fovereign. When the feudal 
• prince contended with a great fubjtd , the feudal 
valTals of tlie kingdom did not move indifcriniinate* 
iy to his call, iiis deieadcrs, in this fuuatiou» 
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were bis particular vaflals, or the tenants of hU 
dcmefne. In likemanncr , il he declared war againO: 
31 foreign ftace, without the confent of the great 
GouQcil of the nation, the majority of the feudal 
vaflals might refufe to obey his mandate. It was 
only in the wars , and in the quarrels approved by 
the nation, that they attended to his fummons (i).^ 
But, when arms became a profefTion, the foldier* 
ftipulated his fervice for his pay. He confuJtcd not 
for what end he was to fight An implicit obedience 
was required from him; and his fword, though it 
might be employed againft a natural and an adive 
enemy « might alfo be turned againfl his native couD* 
try , and give a (lab to its repofe and profperity. 

When , from the refufe or the vagabonds of Eu- 
rope, the taking money for fervice was become fami. 
liar, the making war a traffic prevailed in every 
ilate. The idle and the profligate found a. way of 
life « which flattered their indolence and rapacity* 
The ufual method of coUeAing an armyy was now 
by contrads with nobles , who bad authority over 
the loofe and diforderly inhabitants of their ellates ; 
with captains, whofe addrefs or valor could allure 
adventurers to their ftandards ; and with indivi- 
duals, whofe poverty or choice made them offer 
themfelves to the condabies and the raarQials of 
princes. Thefe troops, though more obedient than 
the Gothic militia, were not much fuperior to them 
in difcipline. For, at the end of every war, the 
prince, on whom they depended for pay, was ia 
hafte to din)and them (2). 

But, while this grew to be the ufual method of 
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raifing an array, it was a law in the different nations 
of Europe , thaPall the fubje<^ls of a kingdom were 
bound to take ams ill c^Uks of neceflity. Statutes^ 
accordingly, or prdioaoccst afcertaioed tbe armor 
vrith which every perfon » io proportioo to his riches 
and rank, was to provide hknfelf, and which he 
was to keep conftantly in his poffeflion (3). And 
thus, when dangers threatened, and fudden inva- 
Aons took place, coramiffions of array were iffued 
by princes, aad fupplies to the army called out 
from the provinces and counties, the villages and 
cities (4). The foldiers » levied in this manner, re- 
ceived alfo.the.pay of the prince. 

Thefe fchemes for a military power were ftill 
imperfedl. The oppreffion of arrays was difgufting 
and cruel in the higheft degree; and the troops they 
furninied were ill difpofed to exert themfelvcs , and 
without difcipline. Mercenaries were the ftrength 
of afmies; but) to colie<^fuch multitudes of tfaem 
aa.were requifite for great and vigorous efforts, 
required an tnexhauftibJe revenue. They had, be- 
fides , 00 principle of attachment or of honor. An 
objea of terror to the -people , and of fufpicion to 
the prince , they were employed and detefled ; and 
when the termination of a war fet them loofe, the 
condition of Europe was deformed , and the greateft 
4ifordcrs were perpetrated. They had no certain 
homes, and n6 regular plan of fubfiftence. Ihey 
were at the command of the turbulent and fadious; 
they aflbciated into bands and companies, and 
were often fo formidable as to maintain themfclves, 
for a time, in oppofition to the civil authority. 

I3 
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Robberies , murders, the ravifliment of women , and 
other atrocious crinaes, were fre?5|uent (5). Tkc 
•contagioufnefs of tlreir example, sin d the enormities 
they produced ^ feeiiied incotoplatible' with the exift^ 
ence x>f fOdiet y ; y et ' th^ir * Xkt6 ^arnd their difmiffion 
•vrere nbcefTarily , in a great meafare, to create this 
contagioufncfs and thefc enormities. ' ' * ' 

Confi)rion<; often lead to improv ement ,by deman- 
ding and pointing out a roiuedy. Ir was perceiv'ed, " 
that the foldiery ought to be maintained or kept 
lip, oot only in times of war, but of peaces 
*1 hey would- thus be pre ferved from marodibg, 
and plunder, and rioc ^ and ^ improving-indifcipKcie^ 
they would a6l with greater firrooels and efficacy. 

The creation of a Handing force , of wliieli^ th^ 
i lea was thui* unfolded, was* alio facilitated by the 
rivalfiup which had prevailed between France and 
Kngland. From the time that W illiam Duke of Nor- 
mandy bad mounted the Uirone of England, the 
two kingdoms entertained a jea Ion fy of one another. 
The dominidns which the Eugli(h were to poQieft 
on the continent, being a fource oi' fStftifx^eri^ 
tion to them there , became die fouodatiorr of dil^ 
quiets and animofities, which were ready to break 
out on occafions the mo[i triflmj^. Frequent wars 
putting to trial the flrength and rtfcurces of the 
rival fiate*:) ferved to improve them in arts and in 
arms. Even the vi<ftories of td ward 111. and Henry V. 
while they brought fo much (irength and gloiy to 
England, weie to be lefibns of inftrudioa. to the 
other dates of'Europe, by difcovering the danger 
which muft rcfult to all of them from the encroach* 
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ments of a power fo mighty and fo ambltiou?. The 
battles of Creffy, Foidliers, and Aziucourt , which 
feemed to bring nothing but honor and advantage 
to the Englifh , we r6 ttie prognoftics of their huinu 
liation. And , while France was apparently in a ftat^ 
of defperation 9 it was to recover its importance and 
grandeur. The maid of Orleans was to aftonifh with 
the wiidnefs of her licroifm ; Charles VII. was to 
exert his policical fajracity ; Dunois , his military 
Ikill. Thedomcrtic difcords of France were to ceafe; 
and the Duke of Burgundy, perceiving the perni- 
cious confcquences of uniting France to England « 
was to throw off his unnatural connexions with the 
latter, and to facrifice his animofities to policy. Ih 
a word , the foreij»n dominions of the Englifh 
were to be raviflicd from them. And Charles VIF. 
inflruded by the paft , and apprehenfivc of future 
invafions and calamities, was to guard againfl them 
•l)y the wifdom and the flability of his precautions. 
• Thus, the decay of the feudal fydem, the difor- 
ders of the mercenaries, and the political condition 
of France with regard to England, all ccnfpired to 
lliuftrate the ncceffity of a (landing force. 

Having (lehbcrntefl maturely ou the Aep he was 
to take, Charles Vil. in the year 1445, fclcdingout 
of his forces a body of cavalry , to the number of 
nine thoufand, formed them into fifteen regular 
and ftanding companies, under officers of expe- 
rience. Three years after, encouraged by his fuc- 
cefs, he eftablilhcd a (landing infantry of Frank 
archers , to the number of fixteen thoufand ( 6 ). 
The nobiiicy , who iiad been long tired and dif- 
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gufled with the Catigues and th« returns of militarjr 
fervice, to which their tenures fubjedled them, and 
the people, who hoped, under difciplined troops , 

to be free from the infu'cs and oppreflions which 
they haH known uncj^r the nierrcnarJes, oppofed not 
^hefc eltcj'>!ini(n( ir-. They were (huck with the ad- 
vantages to be derived froin them, but difccrned 
not iheir dangerous and fatal tendency. No confti- 
t'urion.il Itmiutions were made; no bulwarks were 
raifed up for the fecurity of the national independv 
ence and liberties Succeeding princes were to add 
to, and improve on the regulations of Charles; and 
from this period, tlic monarchs of fiance wtre to 
be in the full rapicity of levying taxes at their plea- 
fure, and of furvcyiiig, in mockery, the rights 
and pretenfions of their fubjcds. 

But, while France and other. Qates of Europe « 
in confequence of thefe general reafons » and from 
the idea of their own intered, and the upholding 
a balance of power, were to be induced to admit 
of fianding armies , and were thence to lofe their 
liberties, the fame caufes did not operate the fame 
efieds in iingland. 1 he introduction of a (landing 
army was, indeed, to be made e£(edual there; buc 
at a very diflanc period , and on principles the moft 
conHflent with liberty. The advantages to accrue 
from it did not efcape obfervation ; but its dangers 
wcreftill feen in theftrongeftlight; and itseftablifli- 
i-nciu was oppofcti, till the very moment when its' 
nccffiity was abrdiitc and uncontrollable. 

TiJi the reign of Charles 11. the feudal militia , 
and the troops furnilbed by contrail with uobles 
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and captains, and by the inllfting of volunteers, 
continued to conftitute the ufual military power of 
England. Till rhe fame aera, alfo, commifTions of 
array were jQued by princes to piocur« forces on 
cxtraordioary occafions. And, the termination of 
• every war was regularly followed with the difbaqcU 
menc of the army. 

^ Of thefe inftitutipns, the inc^^veoiencits « as I 

havefaid, were infinite, and fnomous. They were 
preferable, however, to a (landing army , with dcL 
potifm. For regulations and policy might, in fome 
degree, fupply and alleviate their defeds and ^bufes. 
The diforders, indeed ^ of the feudal militia i had 
rifea to a height, which , confidering the growing 
reBnement of the natioD* admitted not of ^ny r^ 
medy. They were^ to eiKlure, of cpofequence > till 
the extindlion of tenurei. Bat wbolefonae rules and 
enadments might deprcfs or diminilli the confu- 
fions and the oppredions which were the natural 
rcfults of the ufe and difmiflion of mercenaries; 
and thefe were not wanting (7). Ic. was 'like wife 
podible to igive a check to the^ violence of princes 
in the ilTuing of commifltons of array ; and the If irit 
df the cooftitution , and exprefe laws, mada it fully 
iinderftood, that they ought to be- undertaken and 
executed with the greateft rcfped for the freedom 
of the fubjed, and in cafes only of urgent danger * 
and apparent neceility kS). 

The redudion of the power of taxation alfumed 
by pruces, and the declaration of magnfl c/iaria^ 
that the people were to grant th^ fupplies which 
they thought necelTary to governm^n^ hadfoftered 
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thp pnfTion for independenre. The conftant appeals 
of the people to cli.irtcrs dei.Iaratory of their ancient* 
freedom and privileges, and corredory of abufes , 
tiiatcime and the maxims of tyranny had produced, 
g'av^ them an evident foperiority Vhieb they, might 
«K<?rt in all poHtrcar contentions. It was eafy to dif- 
cover when the fovereign was difpofed to encroach $ 
iind the pbwer ^dommor^ bould oppofe to him 
^vas dccifive. Tb'fefiife'him'rtibney', was to difarm 
Jiim. Of himfelf, he could maintain no formidable 
armv; and the people were not to lavifli to him 
their wealth, that he might opprefs them. 
• Th* fchoolsof law, which were opened' by lear- 
ned -men imciiediatdy lifter the fettlement of the 
charters of liberty were to d'lffufe widely the funi 
dfvmental anci fr^e prihcftjytes df th'e coriftttfttioit (9% 
^rhe difcuflion ^bf political '-^opitt was to employ 
tiven the lowed ranks of the citizens , and to engen- 
d«*i'a tiirbnlertce, \vhich, with all its 111$ j mud be 
sallowed to be rcfjpedtable. ' 

The a^S oVcr parliamentary debate, which Ri- 
icb^rd 'lL effeded by the body of four thoufand 
^rcl|»icrs'V Which he attempted to keep upi ihfX the 
i:^€d)^i)de' and drfordcrstof this band , awakened-^ 
to an uilcomn^orf degree, the public jealonfy , and 
evinced, with d^cifion , the dangers of a (landing 
' fbrf^e (.o\ The miferable ft itc of France, nndcr the 
m licary dcTpotifm v/hich Charles VII. had bejjun, v 
andi which Louis XL had accompUnied, was todif* 
pt^y,^in 'All ies ierrors, that m6de of adminiftratioa 
Which allows to the prince the command of the 
taxes^ahd the army (ii). 
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The Englifh , aftbnifbed at the tyranny and prrde 
of kings in other nations; "were to reprefs them in 
their own. The fpirit of oppoQtion to the croMrn, 
natural to the government , and brought into excr- 

tion by the opprcirivc views , and the encroaching 
domination of princes, unfolded all their powers to 
the commons. During a long fcrles of years, no 
{landing army was permitted. It was held in the 
utmod deteftation; and its exigence was' ^v^h dec^ 
med imcompatible -with the libert|^ the fubjedt. 

ki the trafs' between thii houfcs -of Ydrk and 
Lancafter, amtie* v^ere frequently raifed;*but nd 
ftanding eftabliQiment was thought of: The meafn^ 
was both impolitic and violent, while the leaders 
of different factions were courting popularity. In 
the moment of peace , the foidier was lod in the 
citizen ; ■ and the army that'conduded its'commaffder 
to the throne, did not'^einslin'iiifith hihr an inflruP 
irient of his tyranny. Itlef^'bimtfo'the enjoymreniC 
of the legal rights of foVcreignty V 'aVid'^H^s'nbt td 
fubvert the jrovernment. Th<* ftmggle was!notfiy 
a tyrant, biua king. The conRitution was refpeded 
during frcncs of vioI'Mice and hoRility , nnd the 
people f'. It a rifing importance amidil ilaughter 
and blood. ■ .i: 

Henry VII. who united, inhisperfon,- th« right j 
of the rival 'families , was permitted to cdnRitute 
the ycometi of the guard.* But thefe wcrfc only for 
the pr(UC(flion of the perfon of the fovercign, 
were not to increaic to an army. They were to be 
a flatc or ornament to the crown , not a terror to the 

fubjed. i he obdinacy of Charles i. aud the civil 

. ..... • . . » , 
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wars to which it gave rife, were to confirm tlie 
ancient confticution, and to demonflrate, thatnei- 
thei; the ipiiitary power , nor the power of uxa* 
tion, were prerogatives .of the prii^ce. Years and 
difpf der$ wer^ to render more fojid the fabric of 
pur government. 

Yet , ai^t^r the reftoration of Charles II. had taken 
place, an event of great importance in our hif^ory, 
"was to call , in a particular manner , for the Handing 
force, from which the nation was fo averfc- The 
(y(len> of tenure^ , fo decayed and fo unfuitable to 
refining . lio^ei-y haflened to .^xtindion. Early io 
tbiftjiieign ^ ^ (latute of infinite utility , gave a mor. 
^!biow to military tenures (la). .The fyft^m of 
fiefs, fo beneficial in on^ period, and 16 deftrudlive 
in another, was overturned. The feudal ftrengtb, 
or militia of England, after languiQiing for ages in 
difeafe and weaknefs, received the wound of which 
it peri(he4> In its pla^ a {landing army was ex* 
pedient, and ^ould alone correfpond with themajefty 
of the people and the. dignity of . the crown. 

T^he invention pf cannpq and fire-arms had chan* 
ged the art of war. Movements , evolutions , and 
cxercifes, were not to be acquired to perfedion by 
any milita, or even by mercenaries , who were hired 
for a feafon , and difmifTcd at the clofc of a campaign. 
Other nations were poiTelfed of (landing armies f 
and .pf thefe the force was not to be oppofed by 
ttoops Jels regular' and lefs difciplined* Self.prefer« 
vation and the necefljty of attending to the balance 
of power in Europe, pointed trrefiftibly to this eftab. 
lifhment. Its dangers, notwithftanding, were great, 
and might be fatal to the prince who fhould attempt it. 
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Invited, or rarher compelled, by confiderations 
the mod powerful, Cbarles made the expcrimcnU 
He ventured to maintain , by his private authority, 
a ft9nding force of five thoufand foldiery) for gnardi 
and garrifons. The jealous fpirit of the people was 
alarmed. A meafure fo uticonftitutional , excited 
fears and apprehenfions , whicli behoved to be con* 
fultcd. Yet James II. did not fcruplc to augment 
the (landing force to thirty thoufand men, whom 
he fupported from his own civil lid. The nation 
was on the brink of a precipice. The revolution 
approached. 7 he bill of rights declared , that the 
fovereign was hoc to raife or' uphold a ftanding fdrc9 
in times of peace , without the content of the par* 
liament. And the matured experience of fucceeding 
times, employed itfelf to devife the policy which 
was to make our army regular and formidable, wi'l* 
the ieafl: pofliblc inconvenience to liberty. 

A (landing body of troops, as abfolutely neceOkiyi 
is kept up under the icofmmand of the ctown^ bot 
by the authority of the legiflature. The power of an 
ad of parliament gives every year its Gon|^cuanot 
to our army ; and any branch of the legiflature may 
annually put a period to its cxiftence, by objeding 
to it. The dangers of a ftanding force are thus pre- 
vcntedj its advantages are fecured; and thefoldiery, 
not living in camps 9 but intermingled with the 
people, are taught « while they refpei^ the crown, 
to feel for the interefts and profperity of the^nation. 
With thefe flow degrees , and with thefe fymptomSs 
of jcaloufy , did a (landing army become a part of 
our conRicution. 
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C .H A P T E R VL 

Of Manners and Refinement, The dijfolute ConduSl 

of the IVomen adtnidft the Decline and Opprc/fions 
of Fiefs, The general Qorruption which invades 
. Socieiy* 

"W"hILE the varying fituatloii of fiefs and chivalry 

was to produce the moft important confequences 
in polity and government, it was to be no lefs 
powerful in changing the general pidure of fociety; 
and the manners , which were to figure in theif 
Aate of confuiion and diforder, are a contraft to 
thofe which attended their elevation and greati:^ef& 
The romantic grandeur and virtue which grew out 
of the feudal aflbci^tion, in its age of cordiality 
and happinefs , could not exifl when that cordiality 
and happinefs were decayed. 1 he diiorders of fiefs 
had operated on chivalry ; and tlie deviations of 
boUl from perfec'tion , aliening flrongly the com- 
merce life and the condition of the female fex» 
were to terminate in new modes of thinking, and 
new fyftems of adion. 

The difaftrous ftate of fiefs, difuniting the interefts 
of the lord and the vafTal , gave nfe to opprefiions 
and grievances. Thefe produced a pronenefs to 
venality and corrupnon. All ranks of men , Irom 
the fovereign to the Have, fccmcd at variance. 
Rapacity and infolence were to ch.tracterizc the 
fuperior and the mafter; chicane and dilaiiedion, 
the vaffai and the fervant A relaxation of morale 
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total and violent, was to prevail. Chivalry, lonng" 
its renown , the purity of the knightly virtues was to 
be tarniOied. When ic feli as a military ellablifliment^ 
its generous manners were not to remain in vigor. 
The women were to lofe their value and tlteir pride. 
The propenfity to vice, foftered by political dif- 
order, and the paflion for jgallantry, driven to ex- 
tremity by the romantic admiration which had been 
paid to the fex, were to engender a v^lup'^uouf. 
iiefs, and a luxury which, in the circle of human 
affairs, are ufually to diflinguifli and CO hadea the 
decline and the fall of nations* 

Manners, too (lately and pure for humanity « 
are doc to flourifii long. • In the ruined dates of 
fiefs and chivalry, there prevailed not, in the one 
fex, the fcrupulous honor, the pun(5iilious beha- 
viour, and the diflant adoration of beauty, which 
had illuftrated the aera of their greatncfs ; nor, in 
the other , were there to be remarked , the cold 
and unconquerable cbaftity, the majeflic, air and 
the ceremonious dignity which had lifted them 
above nature. A gallantry, leis magnificent, and 
more tender, took place. The' fallidioufnefs and 
delicacies of former ages wore away. The women 
ceafed to be idols of worfiiip, and became objects 
of love. In an unrefcrved intercourfe , their attrac- 
tions were more alluring. 1 he times , prone to 
corruption were not to refift their vicacity , their 
graces, their paflion to pleafe. Love feemed to 
become the fole bufmefs of life. The ingen ious and 
the fentimental foundalaRing interefl: and a bewitch, 
ing occupadoQ in the afliduities, the ansdeties. 
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and the tendernefs of intrigue. The coarfe and 
intemperate , indulging their indolence and appetite, 
fought the haunts, andthreW themfelves into the 
arms of proftituted bemity. 

The talenu which, of otd» recorded the deeds . 
of valor, and the achievements of war; were now 
devoted to the fair (i). In every country of Europe, 
the poet, or the Troubadour , was to confecrate to 
them his homage and hi^ fongs (2\ And, to 
the faibions of gallantry, the rife of literature is 
to be afcribcd. Men of genius , arid mea who 
fancied they pofTelfed it , reforted to the courts of 
princes, and to the palaces of the nobles; and the 
praife, which they knew how to lavifli , got them 
attention and patronage. To make verfes was the 
road to preferment. No lady was without her 
poet Nor wa^ poetry the exercife only of thofe 
who wilhed to better their fortunes. While it was 
to give riches «nd refpedt to the obfcure, by the 
connexions it was to gain to them , it was to be 
an ornament and an honor to the greaL Princes 
and barons, as well as knights and gentlemen, 
found it the fureft recommendation to their miftref^ 
fesfg). They fung their charms, their difdain, and 
their rigors. Even the artificial tendcrnefs|of the 
poet often grew into reality; and the fair one, who, 
atfirft, only liflened to praife , was to yield to 
paffion. The adulation paid to beauty , difpofed it 
to approve; complaints led to pity; pity to love« 
The enchantment of perpetual flatteries, bfproAra-* 
tions refpedful and paHionate, of vows repeated 
y^ith ardor I of figbs ever meant to allure ^ corrupted 
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afexy of which the fenfibindet are fo exquifite. 

The rite of marriage, formerly fo fandlimonious , 
"was only courted to be abufcd (4\ 1 he pride of 
condition, more powerful than raodefly, was, in- 
deed, a check to the virgin; but Ibe was to wait 
reludantly the moment, when her coynefs and Umu 
dities, inflead of rebuking the paffions, were to be 
a zeft to them* All the fopperies of fancy were 
exhibitedy* all the labyrinths of love were explored. 
Alicentioufnefs, which knew no reftraint from prin* 
ciple, was rendered more feducini^ by the decorums 
and decorations of a fantaftic gallantry (5). 

Religion, which mull ever mix in human afiairs^ 
M ofcener to debafe than to enlighten. It is» for the 
mod part^ a na(s of fuperditions , which encourage 
the weaknefles of mankind. This was the cafe with. 
. Chriftianity in the darknels of the- middle times* 
The votaries of beauty did not fcruple to addreft 
the Deity to foften its obftinacy. In the heat of 
intrigue they invoked the Trinity and the faints for^ 
fuccefs (6). Religion was employed to give a poig- 
nancy to the diforders of proditution and lufl. The 
rich were to have houfes of debauch in the form 
of monafteriesi coniifting of many cells or apart* 
meats , and under the government of abbeffes (7> 
The profenenefs of gallantry diBurbed and deformed 
even the meditations ut the moft pious, 'i he devotee 
was to feek a mifcrcrs in heaven. He was to iork 
up to the virgm with the eves of a lo\cr, and to 
contemplate the beauties of her perfon» and the 
graces of her carriage (8 ). What is more extravag* 
Mt, the felicities of futurity fecmed a trifle unworthy 

K 
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of acceptance, wiAontthecontadsandtfaevanitiei 
of an irreverent courtcfy. *I would, not, ' faid a 
Troubadour^ *be in Paradife, but on the coodition 
' of making love to her whom I adore (9). * 

The vices and example of the clergy added to the 
general contagion* They were to exceed not only in 
fttperb living, and in the luxuries of the table, but in 
tihe paftimes and the gratifications of illicit love (io)» 
It was iii vain that laws were mlade to prohibit them 
fronii entertaining , in their houfes, ' any virgins 
* dedicated to God. * The arts of the Popes to tear 
them from their women, would fill volumes. No 
ecclefiaftic was without his concubines (11 ). The 
fms of the faint were grofs and comfortable. la 
contempt of all decency, they were even to educate 
publicly the fruits of their amours. Rampant and 
diflblute, they preached religion , and were a dif« 
grace to it; virtue and they were in hafte to con- 
temn it ; another world and they were immcrfcd 
in the enjoyments of the prefent. 

An univerfal corruption diffufed itfelf. To be deep 
in debauch , and fuccefsful with the ladies f were 
certain marks of worth. They were parts of the 
eminence to which the deferving were to afpire. To 
ht amorous: and deceitful, were not leis meritorious 
than to be brave and witty. There was exhibited 
, a ftrange pidure of fiercenefs and cfiFeminacy , op- 
preflTion and politenefs , impiety and devotion. 

The age , in which fo many armies , inflamed 
with zeal, were to fight for the recovery and pof- 
feflion of the holy fepulchre, was remarkable for 
the moft criminal depravity. The pilgrims and cru- 
faders exported the vices of Europe , and imported 
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thofe of Afia. Saint Louis , during his pious and 
memorable expedition, could not prevent the moft 
open licentiournefs and diforder. He found houfes 
of proftitution at the doors of his tent (i9> Ha 
character, his example) and his pretautions , iv^d 
reftraints , iiieffedual Had fniitleCi. 

While the ladies of rank vere to be befiiegedin 
form , to be purfued In all the windings of alfec* 
tation and caprice, and to oppofe to their impatient 
lovers all the obftacles of a delicacy pretended or 
real, the women of inferior condition were to be 
approached with familiarity. It even appears to have 
been common for hufbands to make a traffic of the 
chaftity of their wives 9 though fevere regulations 
were eoaded to reprels this pradice ( 13 ). The 
offices of the laundrefs and the milliner, being yet 
no particular profefllons , there were in the habita- 
tions and the palaces of the rich , apartments for 
women , who , while they performed the fcrvices 
peculiar to thcfe, were alfo debauched to impurity, 
and fubfervient to lud (14). Jurifdidion, being yet 
ambulatory, and kings, making frequent progreCfeft 
through their dominions , it Was ufual for proftitutef 
to follow the court ; and officers were appointed 
to keep them in fubjedton and order C 15). To be 
marJIiaL of the Kings whores in particular places and 
diflrids, was an honor and a dignity (16). 

To this degeneracy and profanenefs, I am inclined 
to trace the law , which , in the declining conditioa 
of fiefs, made it a forfeiture of the eflate, for the 
vaflal to debauch the fifter, the daughter ^ cir the 
wife of his fuperior dr). 
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Id the greater townt, there were women who 
lived openly by proftitutton , exercifing it' as a 
profcfHon. There were even whole ftreets which 

were inhabited by them. In Paris and in London , 
the number of public brothels was incredible. In 
the latter , in the days of Richard II. a Lord Mayor 
imported ftnimpets from Flanders , and kept flew* 
houfes, where the dainty and the fqueami(b were 
to trade in this foreign merchandize (19.) Bordelloes 
or Hews were permitted and fandioned by the 
authority of government in every country of 
Europe ( 19). J o twelve of thefe Henry Vl\. gave 
his licence ; and figrfs painted on their walls diftin- 
guiQiedthem, and invited the pafTenger { 20). So 
general was the licentioufnefs which fpread itfelf , 
.that the proprietors of houfcs found itneceffary to let 
them out under the exprefs condition, that the lefiee 
Ibould keep and harbour no common women (21 )• 
Henry VIII. who approved not love in any form, 
but that of matrimony, fuppreded many flew-houfes 
in Southwark, and ordained, that proflitutes fliould 
not receive the rites of the church while they lived, 
^or have a ChiilUan burial, when they were 
dead [ 2t )• 

Such werte the mannen, which were produced 
by the opprellions and diforders of fiefs and chi* 
valry. And thus, notwithflaoding what many writers 
have aiferted , 1 am entitled to conclude, that the 
fpirit of chivalry was not uniform any more than 
that of fiefs; and that, at different periods, its 
manners were oppofite and conuadidory. 
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CHAPTER L 

S E C T I 0 N I. 

CO'Agri, pro numero culcorum, ab muverfii per 

* yicea oocopiatur, quot mox inter (e fociisduiii digiui* 

* tkmem partinntiir. ' Taci$. dt Mor* Germ, c s^. * PriTiti 

* ac CBpand agri apuA eot niUl eft. * CMfitr dit bctt. Gatt* 
Jib, 4* c. I. The German tribea pafled annually (Km the 
fieUa they had cultivated. * Anra per annoa mutant.' 

de Mor. Gtrm* c. 26. * Neque lo^ua anno remanere uno 
in loco incolendi caufa lioet.' Ctntfur de bell. Gall, lib. 4* 
A I* The condition of property among thefe nations I have 
treated in another work. Hijiorical Dijfert. conctmbtg tJbe 
Antiquity of the English Conjiitution , Part i • 

Similar diftin<flIons prevail in all barbarous nations , and 
give rife to a fimilar way of thinking. ' Formerly , * faye 
Mr. fidair , ' the Indian law obh'ged every town to work 

* together in one body , in fowing or planting their crops; 

* though their fields are divided by proper marks, and their 

* harveft is gathered feparately. The Cheerake and Mufkohge 
' Aill obferve that old cuftom. ' Hijiory of the Amtrican 
Indians* 

Among the Indians of Peru , it is faid , that the territory 
occupied was the property of the fiate, and vas icgubited 
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by the magiflmte ; and that , when individuals were permitted 
to pofTefs particular fpof; , thefe , m default of male ilTue , 
returned to the community. Kojal commentaries of Feru^ 
book ^. cb. I. auJ %. ^ 

Tt fecms to have arifen out of the old cuftotn, which 
confidered land as the p-operty of nations, thtt in Europe^ 
' when all heirs foiled , the property of the individual went 
to thtjlfcf or to the fovereign ai reprefenting the ftate. 

* Qwd fi marituK 6 mnlier line haerede inortui ftierint , 

* & noiltts ufgue ad feptimum gradnm de propinquis ft 

* qoTbufcunque parentibus inyenitar, tunc ret fijem adquirat,* 
LL» Baivvmr. tit, 14, /. 9. 

* Fiftus tunc agat , quando nec parentum , nec filiorum, 

* nec nepotum , . nec agnatorum , nep cognatoram , nec 

* uxoiis & mariti, quae fuccedat , cxtarc comperitur perfona, 

* Secundum vettritm CMjiituta. Edi^um Tbeodcrid 

The hckis in paftiire belonged to the community or tribe, 
wel^ as the fields in tillage. The moment that the flocks 
or herds of one individual left them , they might be poflelTed 
or occupied by thofe of another ; and fo on in fuccefTion. 
It was under the influence of fuch manners that Abraham 
fttid to Lot, ' Is not tijp whole land before thee? fepciiate 

* thyfelf, I pray thee, from me ; if thou wilt take the left- 
' hand , then I will go to the right ; or , if thou depart 
^ to the right-hand, then I will go to the left' Genejis^ 
Cb» j\u V, 9. And to thit ^ndition of ibciety the Romaa 
poets make frequent allufions , though they do not feem to 
have iinderftood 1^ with accuracy 

'^hen the territory of a tribe or nation ceafed to bei its 
property , and individuals acquired particular fpots or eftatet, ' 
which they cultivated for th^ir uf<^, and traqTiiiitted 0 thelf 

* AnteJ'jveni nuUi fi«h'»cbart arva rolnni , 
Vec arare quidem, aut partiri limite campum 
Faserat; in meilium qocerebaut; ipfiiqnc ttllui 
Omnia liUriMt nuUo poCatnf ferebat. « VIRO. 

XoQ dooms uMii fores babuit, am ixtts ia acdf 
Uui rcscret,otni< arva lapi$. ' TIBUL. 
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poflerlty , it was a confequence of the old manners , tbaft 
thefj improvements were regarded as the ufurpations of the 
powerful on the weak ; and hiilorians afTure us , that it 
iiappened boeh inr Greece and Italy , thtt the Und^nrnks 
irhich had been fixed to diftioguilh the boundaries of pro- 
perty , were ficcfuently remofed or deftroyed. It feemed aa 
encroachment on the rights of the people, that lands, 
which , of old, pafhired indifFeiently the cattle of focceflive 
occupiers, jfhoutd he allotted to the ofe and convenience 
only of private men. It was, accordingly, not merely neceftary 
to make laws to prevent the vioUtion of private rights ; hot, 
what is curious in an uncommon degree , even the termini 
or land-marks J that they might remain unremoved for the 
prefervation and the reparation oF property , were exalted 
into divhiities. Thus, religion, as well as policy, held out 
its terrors to force mankind to learn the art of appcoprift* 
tion, a d to accept of power and riches. 

Among che Celtic and Gerrnan barbarians , the defacing 
and the removing of land-marks were alfo common delin- 
quencies; and, in the puniihment of them, much feverity 
ivas exercifed. 

* Si quia limftes complantaverit, 4nt termhm fkm ioerit 

* aoftts evelleie, fi ingenuos eft, perfmgula figna vel notes 

* vicenos vi. folid. oomponat ; fi fervor^ , per iingaU 
' figna L. flagella fufdpiat. * LU Baiwar. tit. xi> /. i« ^ 

* Si quis liber homo termUmm attti^mm comiperit, ant 
^ exterminaverit, ft probatom fnerit , fit culpabilis hm^ 
' fo . medium regt , ft medium in cujus fine fbeiit tetminiii. 
' Si quis fervus aJienus ttrnUnmn antiquuii mperit, aot 

* exterminaverit , mortis incurrat perieolum , aut fol. xL 

* redimatur. ' LL. Longobard , lib. I. tit, z6, I, t, & 2, 
See Futher LL, kFifigo$h, iib. lo, tit. |. Dt ttrnamt & 

litiiJtihits. 

Ly.'umiari€T zwi limits are alfo an article in the code of 
C nt )o laws; and the regulations it holds out on this fubjedl 
arr, perhaps, a proof, that the mafs of the inhabitants of 
liiriuu'tan, at the period of their ena<Jtment, had not loft 
^kc idea of times which preceded tlie difcovery of the 
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idvaataget ofa Imded property. CmU of Gemomkimt^ ci^ ta« 
( 2 ) * Donioom ao fervmn nvlUt cdscatioiiii deticlit 

* digBofou. Inter eadem peooa; in eadem hano degnnl ; 
donee aetu lepuet iDgenuot, vlrtiii agndinti, ' TafUm 

(| ) * Si civitat » in qua prti funt , longa paoa ft- otio 

* torpcat; plcciqne nobilium adolercentio|B. petont ultro eaa 
' nation es , quae tmn bell urn ali^uod geriuit , quia & iagiiCa 

* genti qiiias, & laciUus inter ancipttia clarei«uot« . . • . 

* Nec arare terram auc expedtare annum , tam facile per- 

* fuaferis quam vocare hoftes & vulnera mereri : Pigruiu 

* quin inimo & iners videtur fudore acquirere , quod poifis 

* Anguine parare. * TacU, de Mor. Germ. c. 14. 

(4). Tacit, de Mor. Germ. c. is* 21. 24* Struvins, 
Corpus hifloriae Germanicae, prolegom.^ 

( { ) * Convidtibus & hofpitiis non alia gens efFufius 

* indulget. Quemcumque mortalium arcere te(fto , nefas 

* habetur, pro fortuna qnifqualapparacis epulis excipiL Cum 
^ d^cere, qui modo Mpet fotrat, Bu>nftrator hofpitii & 

* cones, proziflMiii4oiiiinnnoiiiaTiiatiadeitnt. Neeintereft* 
' Farthiimanitateaocipiantar. Notom ignotomque, quantum 
' adjntiiofpitn, omno diCoemit AtyoMti, fiquidpopolcciis, 

* mcedera morii : £1 po&endi faivieaai eadem ftoilitai. 

* Gaudcat iniMgwribos ; fed neo data inputait , nee aeoepds 

* obligantur. / Tadt, de Mor. Germ. c. 21. 

The Amcriqan tiibei* who referable fo completely the 
ancient Germans, are thoi chacateized by Lafi$m: *' Ua 

* ont le cceut haut & fier, un courage a TepreDve, una 

* Taleur intre^ide , une cooftance dans lea toormens qui eft 

* h^roique , yne egalite que le centre-temps & les mauvais 

* fucces n'alterent point : Entre eux iis ont un efpece de- 

* civilite a leur mode , dont ils gardent toutes les bienfeances, 

* un refpe<5t pour leurs ancient, une deference pour leurs 

* egaux qui a quelquechofe de furprenant , . & qu'on a peine 

* k concilier avec cette independance , & cette iiberte dont 

* iis paroiflTent extremement jaloux : lis font peu carefTans, 

* & font peu de demonilrations ; mais non obftant cela , 
' 2s fi^nt bom , afiables , & exeroeat envers les etraogera 
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* & ies malheureux udc charitable bofpitaUte , qui a d« 

* qooi confondre tootei let nations de TEoiope. * Moiun 

* in Salvages Amdricaim^ voU i. p. 106. Set aUb 
Cbarlevoix, Jourm, Mifl. Uttre 2U Sncb» wiib a few esccp- 
tions, it If to be tboagbt, li the chaiaaer of all oatioot in 
an early age of foeiety. 

(6) Tadt de Mor. Germ, c Stmvius, Corp. HiiU 
Ger. prolegom. Cluver. Germ. Asitiq» lib* i. 
( 7 ) ^ Cibi fimpUcet , agreftia poma , recens fera^ aut lac 

* coDCretum. Siae apparato, fine blandimentis, expellunt 
' famem. Adverfiis Gum nun eadem temperantia. Si indulferis 
' ebrietati , fuggerendo quantum concupifcunt , haud minus 

* facile vitiis, qoam annis vinceatoiw ' Ta£it, dc Mor. 

* Germ, c. 2?. 

(g ) ' Crebrae ut inter vinolentos rixae, raro conviciis , 

* faepius caede & vulneribusy tranfiguntur. Sed & de recon- 

* ciliandis invicem inimicis , & jungendis affinitatibus , & 

* adfcifcendis principibus , de pace denique ac bello, plerum- 

* que in convivus confultant : Tanquam nuUo magis tempore 
' aut ad fimplioet cogitationes pateat anieius , aut ad magoat 

* inoalefiat. Gens non aftota nec calUda aperit ad hoe fecreta 

* peAofis Uoentia looi. Ergo deteda & niida omniom ment' 
' poftera die letra^tnr : Et fidva uttiofiitte temporis ratio eft. 

* Delibertnt dna fingere neCciiint ; conflltuiinit dnm etnve non 

* pofloat * Tacit* di Mw. Qtatm. e. %%. 

The delibeiatiog on bofiaeli, and the holding of cooadle 
of ftate during eateitainments , was the pradice of the Celtic 
and Gothic nations. And, it is remarkable, that the word 
mallum or mallus , which , during the middle agea, denoted 
the national aflembly , as well as the covnty-ooirt « ii a 
derivative of mael^ which fignifies comnvium. 

From this union of feflivity and bufmefs , there refulted 
evils which gave occafion to regulations which cannot be read 
without wonder. It was a law of the Longobards , ^ Ut nullus 
' ebrius fuam caufam in mallum pofTit conquircre , nec tefli- 
' monium dicere ; nec comes placitum habeat nifi jejunus. * 
LL, Longobard, lib. 2, tit. ^2. /. xi. "We read in Capit. Kar, 
Csf Lud' ' Redom & honcitum videtur ut judicei jejuni caufas 
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* audiant & difcernant. ' Lib. i. /. 62. ap. Lindenbrog. And 
the following law was made in a fynod held a Winchefter 
ann. i$og. 'Item, qata in perfonis ebriis legitimus dici non 

* debet confenfus y iohibemus , ne in tabernis per quaecunque 

* verba , aot mfi jejuna (aliva , ant motier d« contrahcndo 
' matrimonio fibi inTicem fidem dace praefuaiaiu; ' fFUkius j 

* OinciL torn. 2. p. 299. . ' 

This radenefi, of whteh we fee the fonice in Tadtu, 
feems tb hare oontinoed very long in Enghnd. * Non ezolevU 

* haiftenof mos antiqaus , ' layt Sir Htttry Spdnum , * nam 

* in malhs feu placitis, quae allifae jam vocantor , Tioeconii- 
' tes provinciarum bis quotannis magnam< exhauriunt vim 
' pecuniae, in judicibus nobilibufque patriae convivandis. * 
Glojf.p, In Scotland, in the memory of perfons yet 
a^ve , the lawyers and retainers of the courts of juftice did 
bufmefs conftantly and openly in the tavern. It is likewife 
obfervablc, that fome particulars which regard the inftitution 
of the jury , are to be explained and illuftrated from thefe fadts, 
and this way of thinking. Hijiorical Dijj'ertation concerniug 
the antiquity of the English conjiit. Part 4. Se{{. 2, 

( 9 ) * NuUas Germanorum populis urbes habitari , fatis 

* notum eft , ne pati quidem inter fe jun(5tas fedes. Colunt 
' difcreti ac diverfi , ut fbn8«,'ut campus , ut nemus placuiL... 

* Nec,ento gdai ubertate ft amplitudine foU hiboie oontear 

* dnnt , lit pomaria conferant, & prata feparenr, fthortot 

* figent. Sola terrae feges imperaiur. Unde annum qooque 

* ipfum Doa in toddem digeront ipedei : Hiems, ttver, ft 

* aeftaa, intelleftom ac Tocabula babent: Automni perindt 
*" iiomen ac bona ignorantnr.' Tatl$.dt Mwr. Germ» c, 1$. t6p 

(10) *' Ceterum nec cohibere parietfbof deos , neque in 

* oUam humanioriffpecism ai&milarey exmagnitudinecaeleC 

* tium arbitiantur. Lucotacnemora confecrant, deorumqutt 
' nominibus appellant fecretum iiiud , quod fola reverentia 

* vident. Aufpicia fortefque ut qui maxime obfervant.' Tacit, 
dc Mor, Germ. c. 9. Strtevius , Corp. Hijl, Germ, proiei^om, 

(11) Tacit. deAlor. Germ. c. xa* Cluvei., Germ. Antii^ 
lib. 1. 

(11) 'Daces excmpio ^otm qoan impcrio > fi promptii 
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' fi confpicui, fi ante aciem agant, admiratione praefunt. * 
Tacit, de Mor. Germ, c. 7. 

(15)' Nigra fcuta , tindta corpora, atras ad proelia nodes 

* legunt. . . . Cedere loco , dummodo rurfus inilcs , 
' confilii quam formidinis atbitrantur. ' Tacit, de Mur, Germ, 
c, 6, 4;. 

k writer of reputation has, of late, ad?anced an opinion, 
chat oor European anceftors were averfe from deceit and 
ftratagem* Yet a propenlity to ihefe is perhaps fcharaderiftie 
of atl barbarous nations ; and, that it applied to our forefathers, 
the teftimony before us is a iufHcient proof. In oppoficion to 
the barbarians of Europe, he holds out the American Indians, 
and contends that they are defedive in adi^e courage. Open 
violence be accounts as defcriptive of the former; a reliance 
on ftratagem and furprife , he remarks as peculiar to the latter. 
And, as the caufe of this diverdty , he afTigns different 
original difpofitions* Sketcbesof the Hijioryof 4/air, vqU i* 
f, 2;. 24. 

The truth is , that a pronencfs to open violence, is to be 
applied to the American as well as to the European favage; 
and that the love of ftratagcm and furprife was not peculiar 
to the European than to the American, Stratagem and furprife, 
in America and in Germany , and indeed in all tribes and 
nations whatever, are parts of the art of war, or of military 
prudence, and refer not to courage. When the military art 
is neareft to petfedtion , and when cultivation is higheil , tbeitt 
will be lefs of ftratagena in war; for cunning , if I may be 
allowed the exprelTion, is thft wifdom of weaknefs. The 
ingenious author hazards a conje<fhire for a difcovery, and 
inilbkes for philofophy a fally of vivacity. 

(14) - Latrocinia noSlam habent infamiam, quae extra 

* fines cujufque civitatis fiunt ; atque ea juventi.tis exercendac 
' ac defidiae minuendae caufa fieri praedicant. ' Caefar de. 
BeU. Gall, lib, 6.c, 22, ^Materia monificentiae per beila^. 
& raptuj. ' Tacit, de Mor, Germ. c. 14. 

Among the Greeks the fame manners were known. It was 
common among them, in eariy times, for the muie eminent 
aflid powerful to execciic^ with lepatation and honor, the 
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crimes of robbery and piracy. Thucydides ^ lib, i. Horner^ 
Odyff. ^. Such is the cafe in a l rode communities. In the 
wilds of America this way of thinking is piev.ilent at thi" hour. 
Warriors, reftlefs and impatient, aflbciate together, and feek 
for renown and plunder beyond the boundaries of thsir tribe. 
It is of bodies of this kind that Lafitau fpeaks in the following 
-paflage; whkhls not tobeioid, widiottt fecalKag to oiie*8 
Mind what Caefar and Tacitus liave laid of tlie Ganli and 
Gcrmang. 

* Lt partis detacys , qui fe foment en pleine psix , poor 

* no pas int^refltr It nation par das boltilites , lelqueUcs 

* pourroient avoir des fnites f^cheufcs, tout porter k gnerre 

* chez lea peoples les plus reculcs. • • • . Cette petite 
' guerre eft on ir^ritable afTaifmat , & un brigandage , qui 
' n'a nnUe appetence de iufttct^ ni dans le motif qui l a fait 

* entreprendre , ni par rappbrt aux peoples , a qui elle eil 
*' faite ; ils ne font feulement pas connus de ces nations 

* eloignees , ou ne le font que par les dommages qu'ils leur 

* caufent , lorfqu'ils vont les alTommer ou de faire efclaves 

* prefque jufques aux porces de leur palifades. Les fauvages 
' regardent cela neanmoins commt uu belle oBion* * Tom, 

It was under the influence of fuch manners that the northcrh 
nations carried on thofe piratical incurfions , which , from the 
time of Charlemagne , filled Europe with terror. They were 
planned and conducted by men of rank , and ooofetred honor 
on them, and on the inferior adventurers. Yet modem 
biftoriana , who are perpetually applying modem nofioaa to 
ancient times , attend not to this circomftanee* and treat 
lliefe maritime expeditions with a feverity that may be moral 
enough ^but which is hiftorically injudicious and abfurd. 

In the age of Tacitus , the only German community wiia 
appear to hav3 conceived die b-ame of this condud, were 
Ae Chauci. For the grest fopedority and refinement of this 
people , I pretend not to account But though , in general , 
it coniilled with honor and merit , among rh& German flues, 
to commit fpoil and plunder among neighbouring nations ; 
yet , at is not. to be forgot , that the theft of violence of an 



Digitized by G( 



IN EUROPE. 



individual within the territories of his own tribe, was atrocious, 
and a fubjedl of punifhment. This circumftance , which is 
curious in the hiftory of morality , is to be explained feom 
the condition of an infant fociety. Their riches, confifting 
chieHy of herds and flocks, which wander over va(l trads of 
country, are only to be preceded by the terrors of juflice. 
Hem kwt of the baibuliiis affixed duab to the oime of 
ftealhig a horfe, while the a0afliiiatioii , or the mmdtt of a 
man, Wte ex^hited by a pieoe of money or a fine. * Q,ul 

* abaUomfniaverit^ oydeponiaiitr.' LL,Saxomtit,^L i. 
The extent of dieir fiireftt, while it contributed to render 
oioffe eafy the abftradtioaof cattle, made it the more neceflarf' 
.to punifh the offence. It alfo was a refult of their unappro- 
priated folitudes , that the proprietors of cattle found a dilfi^ 
culty in tiaciqgtheBL Hence die cuftom of fixing bel's to them. 

*" Mos quippe antiqum inoleverat Francis, & maxime 

* Auflrafiis, ut pafcentibus equis tintinnabula imponerent , 

* quo fi forte lengius in pafcendo aberraffent , eorum fonitu 

* dignofci poflent. ' Lindenbrog. Giojf. voc. Tintinnabuiunu 
And what is worthy of notice , the taking away of thefe bells 
was a heinous deiinquence , and punifhed feverely. ^ Si quit 

* tintinnabulum involaverit de jumento vel hove, folidum 

* reddat. De vacca tremiffes duos; De berbicibus vel qui- 
' bufcunque pecoribus , tremiiTes fingulos cogatur exfolvere.* 
LL, Wifigotb, lib. 7. ^. 2. /. 1 1. See alfo LL. Salic, tit. 39. 
^ LIh Bmrgmtd. 4. § s- In general, the atrodty of 
theft among the Gothic nadmie, may be gathered from the 
IbUowiog Swedifli bw, which is of high antiquity. * In fiirti 

^ renmiecori, frirca, defoflione, WflGombQrio animadTerti - 

* polfe, nee eo noadne vd haetedibiii, vel eocleliae, vel 

* tegif nllam fttMiaionem deberi.' SHtnA^ok de jw* 
Suev, ^ Gotb. vet. p. 

Thefe important circumflancei in the hiftory of manners , 
the legality of a diftant robbery, and the criminality of a 
domeftic one , which are fo pointedly illaltrated by the early 
ftate of the Greeks, by that of the German and Celtic barba- 
rians, and by the condition of the American tribes at this 
hour, receive a confirmation » of the gceate(l weighty from 
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the CO nfi deration of the Gentoo jurifprudence. In the code of 
Gentoo laws , there is this remarkable ordinance. 

* The mode of shorts among robbers is this : If any thieves^ 

* by the co/nmawl of magiftrate , and with his ajjijiance^ 
' have Gominitted depredations upon , a]idl>rought any booty 

* from Mfakerfrummce^ the magiftrate ihall receive a (hare 

* of one fixth of the whole ; if they receive no command or 
' afliftanoefrom the magiibate, they (hall give the magifbate, 
' in that cafe , one tenth for his (hare ; and , of the remainder^ 

* their chief fliall receive four (hares ; and whofoever among 
' them is perie^ matter of his occupation , Oiali receive three 

* (hares; alfo, whichever of them is remarkably ftrongasd 

* ftout, (hall receive two (hares, and the reft fhall receive 

* one (hare; if any one of the community ot the thieves 

* happens to be taken, and fhould be releafed from the 

* cutfbirry *, upon payment of a fum of money, all the 
' thieves fhall make good that fum by equal (hares. ' Code of 
Gentoo larvs ^ p. 146. 

A perfon who has not confidered favage and barbarous 
manners, will think, with the utmoft furprife, that a magiftrate 
(hould not only command a robbery, and give his countenance 
and protedion to thieves, but eves participate in their 
pHmder. Soch, notwithftanding , is die fyftem of equity 
among ailmde nadeiis. While difhmt expeditions , however, 
and robberies* were thos confidered as 1^1 and honorable « 
the diilnrbertof domeftio qniet and happinels were puniihed 
amonf^ the Hindoos with tk» greatefl rigor. 

' If a man , ' fay their laws , * fteals an elephant « ' or a 

* horfe, excellent in all refpeds, the magiftrate fhall cut of? 

* his hand, and foot, and buttock, and deprive himof Ufe* 

* If a man fteals an elephant, or a ho:fe , of fmall account, 

* the magiftrate fhall cut off from him one hand and one foot* 

* If a man fteals a camel or a cow , the magiftrate fhall 
*' cut off from him one hand and one foot. ' Gentoo Uwi^ 

^ 249. 

There are, in this code, a great variety of laws againft 

* A cor It of jufli«e«) 

domcfUc ^ 
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domeftic thefts md robberies. The ftatc of fociety of the 
Hindoos , to which it has a reference , refembles very much 
that of the German barbarians , when they had overturned 
the einpTt of the Romanf; and a comparifon of it with the 
Jawi of the Ripitariai]t« Burgundians , Longobardi, tnil 
Franka, would lead to many euriont dUbofeiiti la' the ffioh' 
greftof legiilatkm and govemmeiit 

( If ) * Nee regibut iafinita wat libera poteftai. • • « 

* De mihoribui rebos prindpea oonfolcaai; « de inajoribsc 

* omnes. Ita tamen , ut ea quoqne, qoorom penes pMieni ' 

* arbitrium eft, apud principes pertraftentur. Coeont, mil 

* quid fortuitum St fubitum inciderit , certit diebvs , cum ant 
VkKhoatur Luna aut impletur; nam agendii rebne hoe 

* aofpicatiflimum initium credunt. , ... Rex vd 

* princepS) prout aetas cuique, prout nobilitas , prout decus 

* bellorum , prout facundia eft , audiuntur , audoritate 

* fuadendi , magis quam jubendi potcftatc. Si difplicuit fen- 

* tentia , fremitu afpernantur: Sin placoit, £rameai concu- 

* tiunt.' Tacit, de Mor, Germ, r. 7, ii. 

This limitation of government is a confequence of manners 
in early times ; and , notwithftanding what is obferved by 
many jnrriters of antiquity y it feems. very clear , that the 
popnlar or tepnfallfiaa mode, of adndniftration ia prior to 
monarehy. ^ ^ • 
• In every rude commonity «t knoir, the poreranent has 
t ftirpriGng affinity to that of tbe. Germans, as defcribed by 
Tadtos. And this is peculiarly ohfimrable of the American 
nations* * Tout, * fays Charlevoix of the Amerioans, •doit 

* 6tre examine & arrete dans ies confeils des anciettt » qui 
' juge en derniere inftance. * Journ, Hijioriq. lettre ig. 

* The higheft tide amqng the Americans , ' fays Mr, Adair , 

* either in military or civil life, fignifies only a chieftain: 
' They hay.e no words to exprefs defputic power or arbitrary 

* kings. . . . The power of their chiefs an empty 

* found. They can only perfuade or difTuaJe the people, 

* either by the force of good nature and clear reafoning, or 

* coloring things fo as to fuit their prevailing pafTioris. It is 

* feputed merle alone that gives them any tides of diftuK^n 
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* among ths ncaneft of the people. • . - . When any 

* naiional affiiir is in debate, you may hear avery fttber of 
' * t. family fpeakiog in hit houfe, on the fubjed , with rapid 

f and hold language, and the utmoft freedom that a people 

* can ofe. Their voices , to a man , have due weight hi every 
' public a(Fa^, as it concerns their welfare alike. ' Hift, of 
the Amtricatt Indians^ pm 498* See alfo Lafitau^ torn, s. 

(16) 'Ac primo fiatim X^haoGorum gens, ^n^mm 

, * incipiat a Friiiis, ac part m. litoris occupet, omnium quas 

* expofui gentium latcribus obtenditur , donee in Cattos tfque 
/ * finuwtur. Tarn irainenlum teiraruin fpatium non tenent tan- 

* turn Ciiauci, fed & implent : Populus inter Germanos 
' nobilifiiraus , quiquc niagnitudinemfuam mailt juftitia tueri. 

, ■ * Sine cupiditate, fine i npotcntia, quieri fccretiquc, nulla 

' * provocant bdla , nullis raptibus aut hitrociniis populantur. 

• ' Idque praecipuum virtuiis ac virium arguraentum ell * quod, 
*^ ut fuptiriores agant, non per injurias allequuntur. Prompta 

* tamen omnibus arma, ac fi res pofcat exercitus : Plurimum 

* viromm equoromque : . Et quiefcentibus cadem fiuna.' TMiP, 
de Mor. 'Germ, e. 3?. 

* Fennis mira feri(as, foeda paupertas, non armft« non 

* equi , non penates : Vidui herba, veftitui pelles , 'cubile 
, * humus. Sola in iagittis fpes* quas inopia ferri oflibos 

* aliperantt Idemque venatus vina% pariter ac feminas alit. 
• * Padlm enim comitantur, partemque nraedaepetnnt. Mec 

* aliud mfkntibus ferarum imbriomque fuiiugium , quamutin 

* aiiquo ramorum nexu contegantur. Hue redeunt jovenBa, 
-hoc.fenom receptaculuni. Id beatius arbitrantur, quain 

^ * ingemere agris, ilaborare domibu^, fuas alienafque fortunas 

* fpe metuque verfare. Secun adverfus homines , fecuri 

* adverfus dtos, j - ni difncillimam a'itjouti funt, ut Uiis ne 

' voco quidem opus fit. ' Tacit, de Mor. Cltrm. je, 46* 

« . " • ■ 
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SECTION IL 

(i) Mr. MILLAR on the DifttnOion of Ranks, ch. u 
Sketches of the Hiftory of Man, vol i. 0%- Robertfon , 
Hidory of America, vol. i. p. )t8. ^ 

( 2) ^ Verberare ferToin , ac vinculis & opera coercere, 

* rarum. ' Tacit, de Mor^ Germ. 

( 3 ) * Domiis offida uxor & liberi exequuntur. * Tacit, dt 
Mor. Germ, c, »S' * Liberos fuos, ' lays Cacfar of the 
Gauls, * nifi quum adoleverint, ut munus militiae fuftinere 

* poflint, palam ad fe adire non patiuntur; filiumque in 

* puerili aetate in publico in confpedu patris ailifteve turpe 

* ducunt. ' Dc BeU, GaQ. lib, 6, c. ig. 

(4) * Q,uuni ex captivis quaereret Caefar , quamobrem 

* Arioviftus proelio non deccrtaret ? hanc repcriebat caufam , 

* quod apud Gernianos eaconfuetudo eiTet, ut matres familias 
' \ earumfortibus & vadcinationibusdeclararenr,utrumproeliuin 

^ committi ex ufu effet necne , eas ita dtcere , mm effc fat 

* GemtOms fuperAre^ J% OHti novum Imam prucUo omm 
< tmd^nn. ' COifar di.BilU QaiL Hb, u c, so* 

( 5 > Stiabo lib. 7. Stnivhis, Corpus HHbr. German, 
prolegom. Clover. German. Aittiq. lib. u 

(tf) ' Inefle qnmetiam fananm sKqmd, & providom 
^ potant. ' • . • Yidimut fub Divo Vefpafiano Velledam 
' diu apud plerofqoe numinis loco habitam* Sed & olim Ami* 
^ siam , & complures alias venerati funt , non adulatione 9 

* nec tamquam facerent deas.*- Tacit, de Mor, Germ, c, g- 
Tbe honors of divinity cams to be prcftituted to thefe 

women with a wonderful profufion. Among the monuments 
of antiquity in Germany, many altars, with infcriptions to 
them , have been difcovered ; and , both in England and 
Scotland, there are remains of the fame kind. Keysler , 
Antiq, Stled. Septcntr. ^ Celt. p. 579 — 448- Camden , 
Britannia^ pa Jim. The appellation given them , in Caefarj 
is matres familias f and thefe inf';riptions bear matribus or 
matronis Sucvis^ Treverii^ Aufanis^ &c. 

L % ' 



Digitized by Google 



148 A VIEW OF SOCIETY 
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Under Paganifm and Chriftianity , the fatidical arts they 
pradifwd drew upon them a very different fate. The credu- 
lity of the Ptgtn advanced them into goddefles. The more 
eiimioal ignorance of the Chriftian confidered them at witohet, 
and configned them to the fire. Their mDtteringi wore con- 
ceived to h% aagicai. It to thonghc they cootd fafcinate 
cbildrta widi a look« were in covenant iridi demoni, to 
vbofe embraces they fobmitted , could blaft the fimits of 
autumn , laiib commotions in the air, and intetptet dreamt. 
\(^hat is remarkable, the laws againft fuch women , and 
againik witchcraft, were not abrogated in England tsU the 
y^ar 17)6: And* in other countries of Europe, there are 
fiill regulations in force againft thefe mi(erable obiedSf .and 
this imagin ry crime. ' 

C7) 'Ad matres ad conjuges vulnera ferunt : Nec iliac 
' numerare , aut exfugere plagas pavent. ' Tacit, de Mofm 
Ctrm, €. 7. Cluvcr, derm. Antiq. lib. i. 

(8) ' Fcminae Hneis amidtibus velantur, eofque purpura 

* variant. ' Tacit, de Mor. Germ, c. 17. * Cadurci, Caleti, 
*' Ruteni , Bi'turiges, ultimique hominum exiftimati Alorini, 

* imo vero Galliac oniverfae vela texunt. Jam quidem & 
' Tranfrbenani hoiles : Necpulchrioremaiiam veftem eorum 

* feminae novenint. ' PHu, Hifi, Hat, lib* 19. c* f . Con- 
cerning the Longobardi « there ii the following paflage in 
PAu/uf piaco»us : * VeftimenU eis eraot laxa , & maztme 

* linea , qnalia AngtcSaxonei habere fblent , ornatt inftitts 

* ladoribus , vario colore contextis. * Hifi, Itimgebard, lib, 4« 
c* 7. And of the daughters of Charlemagne , there is this 
notice in Eginbard. ' Fiiias lanificio affocfcere, cotoqce ac 
' fulo, ne per otium tcrperent, operam impendere , atqne 
' ad omnem honeftatem erudiri jufTit. ' Vit. Car. Mag. In 
America , according to Mr. Adair , the women are the chief, 
if not the only manufadurers. The men judge, that if they 
fhould perform offices of this kind , it would exceedingly 
difgraCe them. Hijl. of the Anier. hjciiavs ^ p. ^2^. Thefe 
offices, however, being charadleriftic of the women , are 
honorable in them. In Rome, duiing the virtuous times of 
the republic} the employments of the women were the diftaft' 



Digitized by Google 



1 N £ U R O F & 149 



-and the fpindle ; and Plutarcb has faid , in reproach of Fulvia 
the widow of Clodius , that (he could neither, ipia not ftay 
at home. Vit, Anton, 

( 9 ) * Stadm e fomno, quem plenimque in diem extrahunt, 
' lavantur , faepius ca'Iida , ut apud quos pluiimum hicms 

* occupat. ' Tacit, de Mor, Germ, c. 22. ** 

* Mollefqae flageUant . 

* Colla comae.' 

Makt^ Epio. lib. i. • 

* Partemque veftitus fuperioris in manicas non extendunt, 
' Qoda brachia ao laeertoi: Sed & proxima pars pectoris 

* patet. ' Tacit, de Mor* Gtrm, r. 17. ^Cetufage,' fays 
PeUomitr^ *" a'eft conferv^ an Saxe, en PruiTe* ft en 

* Livonie. Les femmei j portent des chemifes fans nanchM, 
^ & laiflent leor gorge 4 d^couvert. ' HiJL da C§ltts^ 
Mlu 4. eb* 4. 

Diodorus Siculut , Ub, records the conielinefs both of 
the Gaulic and German women; and BiJfuU^ a German 
beaiity» is celebrated by Aufonius, 

C 10 ) * Matrem firam ,* fays Tacitus oF Civilis, * fornre^ 

* que, fimul omnium conjuget , parvofque liberos , confiftere 

* a tergo jubet , hortamenta vicloriae. ' Hijl. lib. 4. * In 

* proximo pignora \ unde fenunarum uluiatus audiri , unde 

* vagitus infantium, .... Memoriae proiitur quaf- 

* dam acie? , inclinatas jam & labantes , a feminis rcftitutas, 

* conltantia precum » & obje<ftu pedtorum , & monftrata 
^ cominus captivitate, quam longe impatientius feminarum 

* fuarum nomine ttment. * Tacit, de Mor. Germ. c. 7, 8* 

* Utvirorum canto , feminarum uluhitu « fonuit acies.' Taeii* 
Hifi, Ub. 4* See alfo Caefar dt BtU, Gall, lib, u c. s i» • 

* Adeo St efficadua obligentor animi civitatnm^ qotboi 

* inter obfides piitllae quoque nobiles imperantnr. ^ De Mor. 
■Germ, c. 8* ^uHomim ^ fpeaking of the tranfiidions of 

, Auguftns ag;dnft the barbarians » has thefe words : * A qni. 

* bufdam novom genus obfidum feminat ex gere tentaverit; 
^ quod negligere marium pignora fentiebat * Fit, Aug, c 8i. 
.(it) ' Sororum JUiit ide« apud avonculom qiii apud 



« 



15c A VIE.W OF SOCIETY 

* patrem honor. ' Tack, de Mor. Germ. c. 20. Hence it 
IS, fays Monrefquieu, that our earlieft hiftorian«? fpeak in 
fuch flrong terms of the love of the kings of the Franks for 
the hilJren of their /t//frJ. Vefprit des Loi\\ Hv. i8. ch» 22. 
John de Laet remarks of the Brafilians , that they call their 
unclss ani aunzs fathers anJ mothers ; and the fame 
cuftom prevails among the north American Indians. Adair , 
bijl. of the Amer, Indians^ p. 21;. Among theHurons, 
fays Charlevoix , with whom the dignity of the chief 
it hereditary , the focceflion is continued through the 
'mmmt to chat, at' the death of a (ftince , it is not his 
owa«- but his^^'^yojy whofucceedi ; and, in d^fadlr of 
him , the neareft relation in the female line. It is added , 

* Si toute tin branche vient^i s'dteindre, la plot noble 

* matrone de la tribn , ou de la nation , choiGt le fojet « 
' qoi loi plait davantage, & le declare chef. ' Jourm, Mifl. 
Lett, 18. * £thiopes / fays Domafcenus^ ^/ororibms 

* mum honorem exhibent, & fuccelTionem tradunt reges, 

* non fuis, fei fororum filiis. ' De mor, Gent. Thefe Bidts, 
which cnincide fo curioufly , exprcISi, in a forcible manner^ 
the early importance of the fex. 

(12) ' N^c aut confilia earum afpernantur, aut refponfa 

* negligunt. ' Tacit, de Mor, Germ, c, 8- To deliberate, 
in pubic, on national concerns, was a privilege common 
to the women in al! the Gothic and Celtic tribes. Plutarc/j, 
de virtut. mulier, Polyaenus in Stratag. lib. 7. This advan- 
tage they enjoyed alfu in old times in Greece. Gogiiet , 

. part 2« book i. cb, 4. And 9 at this hour, in America, 
they are called to the national meetings , to give their advice 
and coutttel. Cbarlevoix^ Joktu, Hift» let* ig. ' Les 

* femmes/ fays Lmftm^* font toujonrs les premiires qui 

* deiib^rent, ou quidoivent delib^rer, febn lenr principes, 
^ fur les afllaire^ particoliires ou CQmmones. SUes tienneni 

* leur confeil a part, & en confequence de leur determi- 

* nation, elles donnent avi^aox chefs des mati^es* qui font 

* fur le tapis , afin qu'ils en deliberent a leur toor. Le| 
' ch^fs , fur ces avis , f^nt alTembler les anciens de leur 
^ tdbu \ & & l^cChofe doi^t on doic traiter intefcfib le btei| 
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tons fe reunifTent dans le confeil geneial de la 

* nation. To»ie i. /?. 477. 

The German women, after tlieir nations had made con- 
qusfts, ftill attended to affjirs. As they debated, in the 
days of Tacitus, in the affemWies of their tribes, fo they 
appeared afrcru ards in the Gothic paiiiaments. Among the 
Franks, as well as the Anglo-Saxons, the Queens had an 
adive ftiarc in the government; and, among the former, 
there is the example of ft Qiteen who received a national 
homage. Greg* of Dmrt^ lib, 4. WcrbDrgh , ^ueen to 
King Wightred , tflifted at the wittenagemot, or national 
cotiikcil » hdd at Betghamfted.^ Cbron* Sax, p. 4g. Maimsbmy, 
lib. 3. mentioiia • pailiameot held hj King Edgar , in which 
he was aflifted by his mother Alfjgina. And Canute is Taid, 
; in a national aflembly , to have adtcd by the advice of Queen 
£mma, and the bilhops and nobihty of England. Mm* JFefi. 
$. 42;. 

When ^he crown fell to a prince in his minority, the queen- 
mother had the guardianfhip. Thus Fredegund had the 
guardianfhip of her fon Clotarius 11. Brunehild of her grand, 
fons Theodebert and Theodericy and Balthiidis of her fon 
Clotarius III. 

do The following particulars, as well as thofe already 
mentioned , favor the notion of the importance of women 
in early times. * Apud Saunitas vel Samnites , de adolef- 

* centibus & virginibus quotannis publicum habetur judicium. 
^ Quem igitur coram optimnn efle {<sntentia jodicum pro- 

* nunciarit* is fibt ex Tirginibm eligit nxorem qnam vult, 

* deinde fecnndn't ab eo alteram, &lic de caeteris ddncept/ 
Damafc de Mw^ Gent* ^ Sanromats tixotibua in onmibut 

* obtemp^rant • tamqnam dominabos.' tbiA. * Lycii ?itan 

* fuftmnemnt ex lacrociiiiis. Legibos antem non ntuntor » 

* fed confuetudinibns , dominanturque ipds feminae inde 
' nfqne ab initio.' Heraelidei de PoUtiis Graecorum. * In 
' ea regione qnam Athamanes habitant , mulieres terram ' 
'.colnnty viri greges pafcunt.' Ibid, Tacitus^ difcourfrng 
of the ancfent Britains , has thefe words. * His atque talibus 

* tnvicem inftrodii 3oadicea generis regii femina, duce 
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* (neque cnim fexum ini^nperiis difcernunt) fumpfcre univerfi 

* bellum.' Vit, Agric, c. i6. In Homer, who paints rude 
manners, the women make a figure. In Virgil, who de-. 
Icribes refined manners, they are, infipid. Helen, Hecuba, 
Andronache, Penelope, Nanficaa, add Cllypfo , - have 
marked and diftind charattert* But Laviaia. iewns to Imb , 
without pafGoM of any kind , ind to have that nothingnefe 
of cbaraAer which , in the agei of civility, is too frequently 
conneded with the moft enchantii^ fbrmt. The womei| 
of Egypt were highly prized , and had a kind of authority 
over the men. The toilets of the goddeflet in Homer, 
and the gay dreffes of the Greek ladies, feem to mark the 
confideration of the Aix. At Sparta, the women inter- 
fered in the affairs of (late , and alTuroed a fuperiority over 
the men. ' Les femroes,* fays Charlevoix of the Americans, 

* ont la principale autorite chez tous les peuples de la 

* langue Huronne , fi on en cxcepte le canton Iroquois 

* d'Onneyourh, ou elle eft alternative entie les deux fexes/ 
Journ, Hill. Ictt, ig. 

The importance of women among the Hindoos, is itlo^ 
trated in a ftriking manner by the following laws. 

' If a perfon has called a modeft woman unchafte, and 
' the woman, or her hnsband, Ihpold make comphunt to 

* a magiftrate » whenever the perfon accofed appears before 

* the magiftrate « or arbitrator, he (hall, opoii the fpot, 

* anfwer to the oomplafait^ and make no dmiy* 

M( a. woman,' Impelled by any calamity, flionld oomo 
^ to any perfon , and lemain with him , if commits 

* fomicatton with that woman « the magiftrate fliall 6qo 

* him two hundred and fifty puns of coxories, 

*. If a man fpeaks reproachfully of his wife's father ot 

* mother , the magiftrate (hall fine him fifty puns ofconmriet^ 
* If a man is prepared to caft upon a woman's body 

* tears, or phlegm , or the pairing of his nails, or the gum 

* of his eyes, or the wax of his ears, or the refufe of 

* victuals , or fpitUe , the magiftrate ihall fine him forty 

furtr of corvries. • 

^ it a man throws upon a womaa , from the neck upwards , 
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' any fpue, or urine, or ordure, or femen, the magiftrate 
' fliaU fine htm one, hundred and fixty puns of corwries* 
* So long as t wpniaii jenaint unmarried , het fuStutt 

* ihall take care of her ; and , fo long at a wife remaina 

* yoong, her husband (hall take care of her $ and, in hec 

* old age , 4ier foo iOiall take care of her ; and iff befot« 
a Roman's anrtiage, her father ihonld die, the brother,. 

* or broth6r*s fon, or fitch other near relations of tho 

* fatlier, (hall take care of her; if, after marriage, her 
husband (hould dfe« and the wife hat not brought forth 

* a fon , the brothers , and brothers font , and foch other 

* near relations of her husband , (hall take care of her : 

* If there are no hro hers, brothers fons, or fuch other 
' near relations of her husband, the brothers, or fons of 

* the brothers of her father (hall take care of her ; and, 

* in every ftage of life , if the perfonswho have been allotted 
f to take care of a woman, do not take care of her, each, 

* in his refpe(flivc ftage acccrding'y , the magiftratc fliall 

* fine them.' Code of Gentoo Uws ^ p, 111. i6|. 21^ 
220. 244. 28^* 

SECTION IIL 

(i) * £t Vemts in SyM jungebat ooipora amatttoin ; 

* Conciliabat enim fd.matoa qnamqvi cupido, 

* .Vel violenta Tiri ?ls, atqoe impenfii libido, 

* ¥el pictian, glaades, atqne arbittay Tel pira leAa/ 

(2) * Inttrfmit parentes ft proplnqui ac mvMm probant: 

* Mnneta nan ad delictas moliebret quaefiu, nec qnibut 
^ nova Bopta comator ; fed boves & frenatiiai,e(|autn, & 

* fcutum com frames gladioqoe. In haec monera uxor 

* accipitur , atque invicem ipfa armorum aliquid viro ofFert. 
' Hoc maximum vinculum , haec arcana facra , hot conjugalcs 

* deos arbitrantur.' Tacit, de Mor. Germ. c. ig. 

* Remains of thefe ufages are to be found during every 
^tiod of the middle ages. Abottt tke year 500 , on the 
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marriage df Alembe^ga , the niect of Theodoric Kirlg oF . 
the Ollrog: ths, that priaoe wrote a letter to her husband, 
Hermanfrid , King of the Thoringiant ; iiroin which it appear* , 
that drefled or accoutred horfes were prelented ; and , in 
Locceniur , there are other examplet .to the fame purpofe* ■ 
Jntiq. Sue<hgotb* lib, 2. Among the Irifh, a war»hor(e 
and a fpear were conjugal preftntt till a late aera« ' Ejal^ 

* modi qoidpiam/ fays Sir Henry Spelmau^ in allofion to 
the paflage quoted from Tacitus , * apud Germanorum nepotes 

* Hiberiiicos ipfimet aliquando deprehendimni* j&/«»m rcill- 

* cet tnilitarem cum framea inter jttgalia mttttera folennius 

* futffe, fed a patre fponfae donatum. Addebant autem 
' Hiberni cythgram , ut biandioris fottunae fblacium. * 
Glojf. p. 174. 

In the American marrisges, an interchange of prefents 
was a'fo an ellential circumftance , and gave them a fancftion 
and validity. ' Le mariage n'eft pas plut6t refolu que les 

* parents de i'epoux envoyent un prefent dan? la cabane 

* de l epoufe. Ce prefent condfte en des colliers de por« 

* celaine, des pelleteries , quelques couvertores de fourrure, 

* & d'aotret meubles d*nfage , qui vont aux parents de la 

* fille, k laqueile on ne.demande point de dot; maisfeole- 

* meot qn'eUe veuille acdispter I'epoux qo'on lui offre. Cea 
' fortes de prefents ne fe font pas fenlement one fois « it 

* s'en fnt un efpioe d'altemative entre les deux cabaoea 
' des fotnn ^poux , laqueile. a fes loix prefcrites - par la 
' coutume ; mais , des que les prefents ibnt acceptes , le 

* mariage eft cenCe oonckiy & le contrat paiTe.' Lafitm^ 

t0IU I. p, $65. 

From the words of Tacitus , it appears , that among the 
Germans the confent of the parents or relations was parti- 
cularly neceffary in the contrading of marriages ; and this 
is dill more obvious from the laws of the barbarians , after 
they had made conquefts. LL. IViJigotb , Lib. %. tit. 2. 4. 8. 
LL,S'2xon. tit. 6, LL. Frijionum^ tit. 9. The reafon was, 
that the young men and the young women might not , 
through pafTion , marry into families hoftile to .their own^ 
In a Itate of fociety which is con^aed , and where govern- 
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neht is imperFedl, dividons and ahimofities among chiefs 
are frequent, and carried to extremity. It is ufeful t« 
remark, that the neceffity of this confent , and the Hmilar 
diforder cf the feudal manners, afcertaincd the incident 
. of marriage\ in confequence of which , the wards of 2 
fu^erior could not marry without his approbation. This 
incident^ wh'ch was to grow fo important, is to be traced 
back to the woods of Germany. Hiji, Dijfert, concerning 
the antiq. of the English conftittaion , fart t. 

(0 ^Nec fe mulier extra virtutom cogitationes, extraque 
^ bellorum cafus putet, ipfis tncipientit mtcifmonii' aufpiciis 
' admonetor , venire (e laboram pericnlorumque fociam^ 

* idem in pace I4eiii In bello palTofaiil anfaramque ; hoc 

* jnndt bovet , hoe paiatus eqnos » hoc (lata arma denun* 
' tiant Sic vivendum , fic pereondom/ TmH* de Afor. 
Germ. c. ig* 

The matrimonial gilts among the favages of America , 
exprefled , in like manner , the labor to which the women 
were to fubmit , and were doubtlefs to he underftood in 
the fame light, as indications of equality, and exprefTioiis 
of refpedl. Yet Charlevoix affedls to confider them rather 
as marks of flavery , than as teftimonies of f^iendfliip. 
Journal. Hif}. let. 19. Of this author, it is to be wifhed , 
that he had given his fads without reafoning upon them; 
or , that he had endeavoured to be confiftent with him- 
felF; for^ in other parts of his writings, we are led to 
conceive a high opinion of the ftate of the American women. 
l\ly Lord Kaims and. Mr. Millar feem , in the prefcnt cafe, 
to have eftimated too highly his opinion. And I am fen- 
fible that Dr. Robertibn' baa fobfcribed to ihdr fentimentt. 
They join , in confidering the prelenta to the 'wonm as 
chaiafteriftic jof the meanneft of dieSr condi^, and of 
their being Hie flaTCs' of the men* , They conned Davefy 
with labor and bofinefa, without receding, that eafe and 
loxnry cannot poffibly belong to women in barbarous times ,^ 
and that, in all timet , the men and women are to be judged 
of by different ilandards. The warrior does not appl^ 
the ikme rules to his fija and jiis daughter ^ ind 4oea not 
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fancy that they are to Ihine alike in feats of arnn. Valor 
he accounts the chief quality of the former : In the latter , 
he requires fomething more of gentlenefs , and a fkill in 
domefHc affairs. Of this there is a very ftrong and apt 
iUaftratkMi in Mr. Jdair , with vhicli I wiU coodvde 
thli jiQte. 

* The Americeii l[fid2«Qt lay their tmaU Children on tfat « 
' fkini of panthettt od aocoaot of the conwisiiiGatiye prin- 

* ciple J which thef reckon til nature if poflelTed of, in 

* conveying qualities according to the regymen followed; 

* and, a', the panther is endowed wich many qualities beyond 
*' any of his fellow aniinaU in the American woods, at 
' fmelling, (Irength, cunning, and a prodigious fpring, 
' they reckon fuch a bed is the firU rudiments of war. fiut, 

* it is worthy of notice , that they change thz regimen of 
nurturing their young females : Thefe they lay on the 
/kins of fawns , or buffalo-calves , be .aufe they are sby 
and timorous ; and , if the mother be indifpofed by ficknefs , 

* her neareft female relation fuckles the child , but only 
till Ihe recovers.' HiJ}. of the American Indians^ p. 4.21. 
1 enter not into the difpute , whether there be panthers 

in America, or whether this name is only given to dii^inguifh 
uimfilt which reCemble them. In either cafe , my argu- 
nwot It ftfe > and to the point. 

(4) * Pugnatom in ohfidentb ; & ereptni Segeftei, nigna 
*' con propinqnorom & olientinoi nana* Inerant fcmhtat 

* nobilet ; inter qoat oxor ArounU, eademque filia Segeftit, 
' mariti mtgit qoam patantit animo, neqoe vida in lacry- 
' mat, neqne toco fiipptex, conpreifit intra finum manibut, 

* graviduiaatenimintoeni Arminium, fuperinfitaoi 

* violentiam^ rapta uxor, fubjednt ferfitio oxorit oterat, 
' vecordem agebtnt, foUtabatqoe. per Cherufcos, arma in 
' Segedem , arma In Caeiaran pofcent.' Tacit, AuhoU 
lib. I. c, 57. 59. 

* Scvera illic nratrimonia Paucifllma in tara 

f numerofa gente adulteria , quorum poena praefens & 

* maritis permida. A.cci(is crinibus , nudacam coram pro- 

* pinquis expellit^omo maritus, ac per omnem vicum verbere 

* agic.' Tacit^ dc Mor, Gtrrn* c, ig, 19* 
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The power of the husband to purilli the adultery of the 
wife continued long during the middle ages. LL. Wijigctb, 
lib. %.tit, 4. /. J, 4. LL. fiurpund. tit* 6$. I. 1. It feems rattral 
in a ftate of focitty, before the jurifdi(flion of the ir agiftrate 
is fully ackncwledged j and it is to be found accordingly 
among the Americant and other eatlons. Laftau^ tom» i. 
p, 588* Europ, StnUm, voL %, p, 180. 

It 18 Ilkewife to be o^bferved, that the ftne a!ode of. 
pnniflimcnt prefalled long. ^ Adiilterii poena fays XiWmt- 
brpgim^ *deca]fari & fuftari per vicos vicinantes.' Gloffm 
p* 1 949. See farther LL, Lim$obard, lib* t. $iu 17. /. $m 
When the nagiftrate cane to'piinifli this delinquence , and , 
when the women, growing more detached from bufirefa, 
con(idered themfelves as objedts of luiory and pleafure, 
the crime of adultery appeared lefs heinous and ofFenfive; 
and a reparation or divorce , with the infamy of iccofld* 
ncncc, became the punifhment of an adultercfs. 

From the afTembled relations of the culprit, of vhom 
Tacitus fpeaks, it is to be imagined, that, in conjurc^ion 
with the husband , they conftituted a court , and fat upon 
her in judgment. Coram propinqttis expellit domo maritus. 
Before the jurifdic^tion of the magiftrate is fully undcrftood 
and unfolded, it appears, that a kind of domeHic tribima? 
iexercifes authority , and forms a ftep in the progrefs of 
dvil and criminal jorifdiAion. This, in we know 
to have been the cafe among the Romans. D/on* BalkMn^ 
Antiq, R6m, Hb, 

(6) ^ Pitblictkae pndicitiae nulla ▼enta : Non forma, Jion 

* aetate » non oplbos waritum invenefit. Nemo enlm ilHc 

* vitia ridet : Nec cormmpcre (k corrompi fecolum vocatni.' 
Tacit, de Mor. Germ* 19. 

Tacitus , in this paHage « as wcH ss in maity other places 
of his fentimental and incomparable treatife , glances at. 
the depraved manners of the Komans. The expreffior 
mn ofibus^ of which I have n-ac'e no ufe Jn the ttxt. 
applies not to the Gern^ an tribes who inhnbited I he inland 
country , but to thoiiB who boideied on the teiiitoiies joi 
the Hofflaos. 
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The fame attentions to chaftity , fo beautifully defcribed 
by the Roman hUlorian, prevailed among the Americans. 

* lis attribuent a la virginite & a la chaltete certaines 

* qualites & vertui particuliercs.' Lafitati ^ torn. t. p. ;}9. 
Thus k it in all rude nations; and, I believe , it will be 
foaBd, on examfnadM , that thofe circumftancea of immo. 
defty among them , which oppofe this way of thiqidng , 
have their rife hi the weakodTes of fuperftitioa, and hi 
the abillea of the priefthood. 

Nature aderna and protect the female fcx lirith modeftjr* 
And., it if a noft decifitre proof of the refped paid to 
women, that, in almoft all natioBs, the Inftitution of 
marriage is comieded with ufages , which are contrived to 
favor and encourage their referve and chafttty* It is the 
male always who folicits ; and , in feme flates , a kind of 
violence was employed to fupport and foccour the modeft^ 
of the bride. It feems to have been thus in eurly times 
among the Romans , and it was obviouily fo among the 
Spartans. In the former cafe, the bride appears to have 
been carried forcibly from the lap of her mother ; in the 
latter, the affair affumed the ftmblancc of a rape. FeJiuSf 
Catullus , Plutarch in V it. Lycurg, ^ Quaeji. Rom. The 
virgin and her relations, no doubt, under(k)od previouily 
the tranfadlion , and expected this violence. But it was a 
compliment to her thm to give an air of oonftiaint to her 
confent , to rellere her embarraflment and diihefi, her 
emoHioo of fear and hope , anxiety and teodemeli. 

It was with a fimilar yiew that the Romans oondnded 
a bride to the houfe of her hosbaad, with .her head covered. 
And the 'Germanic nations paid alfe this marlc of refped 
to the modefty of their women , after they had made 
oohquefts. Qmipare ApUI. Alt tarn. lib. 4. Tacit, Atmalm 
lib, c. ; 7. And the Ims of the barbarians dt «oif- 
jngali relatione, 

Thefe drcumftances , and thofe which I formerly remarked, 
with others not Icfs expreOTiv* of the early importance of 
women, that I am prefentiy to mention, feem to have 
^fcaped iny Lord Kaims and Mr. JMlac , and I beg it to 
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be undeiftood , that I oppofe thas frequently thetr opiniont 
firom no captioufnefs of temper > but becaufe, if they 'aie 
juft, Aline muft be ill founded and improper. 

(7) 'Sera juvenum venus; eoque inexhaufta pubertas ; 

* nec virgines feftinantur ; eadem juventa , fimilis pro:eritas : 

* Pares validaeque mifcentur j ac robora parentum liberi 

* referunt. . . . Quanto plus propinquoruni , quo major 

* adfinium numerus , tanto gratiofior fenec^us : Nec ulla 

* orbitatis precia Numerum liberorum finire , aut 

* quemquam ex agnatis necare , ^agitium habctur/ Tacit, 
de Jlor, Germ, c, 19, 20. 

[%) *' Soa quemque mater ubcribot i^fe « neo ancillis , ac 
' -iiiitrkdbiii detegantur,* Tacit, dt /for. Gtrm c to. 
This alfo if the pradioe in America and in all mde comma* 
nities. * Let' famtagelTea n'ont garde de donner leur enfanta 

* i d'vaim poor let nonrrir. EUet croiroientvfe d^ponillec 

* de Taffedion de m^re , ellet font dant une farprife 
' extreme de voir qu'ii y ait des natlont an monde, oiut 

* cet nfage foit recn & ^tabli.' L a fit an ^ torn, i. p, ^ 9;. 
The Roman Tirtne was at an end , fays the author of the 
dialogue concerning orators , when the women gave theit 
children to be fuckled and educated by Greek nurfes and 
flaves. Cap. 29. In Ftance , till the age of Charles V. 
princedvS, and ladies of high rank, continued to fuckle 
and e iucate their children. Mezeray in Buiteefs tranf" 

(9) A very ingenious writer has obferved , that, bafore 
marriage is known as a regular inftitution , the intereft of 
the mother muft be great; children being thtri , in a par- 
ticular manner, under her jurifdidion, and having no con- 
nexion, or a diftantone, with the father. Hts obfetvation 
it not to be oontroirerted; and , accordingly, he mentiont 
the circum^ance, as an exception to his theory. Prof* 
MUiar eonterumg the BiJHuSifm of Ranks ^ cb* t,feit. 2. 

It it obviottSt that the refpeA which the children pay 
to the mother in this fituation , raifes the importance m 
. the fex; and It is worthy^ of notice, that, after marriage 
ii known as an Inftttntion » and the hotband end wife live 
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together in the fame cabin, the influence of the mother 
is by no means diminifhed. For, though the father then 
acquires authority, the more amiable and winning attentions 
of cfa« mother preferve and contimie her eonfideration ; and 
the mtlicary purfoiti of the ibrmer calling bitil abroad *«' and 
employing his thonxhtt , leave to her the talk of educating 
dieir ofispring. Thus, among the Gaoli'and Germans* it 
vaf not till children attained a eertaia age « that^they 
dared publicly to approach their father*. SeS. s. mti |. 

* Let enfiints / fays Cbtarievix of the Americanf, *n'appaiw , 
' tiennenr qu'ik la m^re, ft ne reconnqiiTeat qo'elle. Le 

* pere eft toujooit comme teaoger par rapport & eux.' 
Jomrn. B0» ift* I9* It is our nature to be more attached 
to what is lovely and gentle, than to what is Hern and 
venerable. It is * the foft green of the foul ,* as an elegant 
writer* exprelTes it, 'on which the eye delights to reft/ 

(10) * Septa pudicitia agunt, nullis fpedaculorum illece- 
■* bris, nullis conviviorum irritationibus corruptae. Litterarum 

* fecreta viri pariCQr ac feminae ignorant.' TacU, de MoTm 
Germ, c, 19. 

That knowledge and letters were incentives to corruption , 
we have alfo the opinion of Sallttji^ who, notwithRanding 
the freedom of his life, is a b^utifel dedaimet on the 
fide of morality. It is of Sempronia that he thus fpeakt : 

* Literis Graecis do^ : Pfallere ft faltare elegantios , qoam 

* neceflfe eft probae: Malta alia iioret, quae ioilrumeBta 

* Ittxorlfle funt, fed ei cariora femper omnia qoam decos 
' ft padictti» ftiit' Bi Bel, CaHOu. 

(11) Thcfe things « which are curious, are illuftrated 
by the fotloiriog paflfage of Taeiius, *' Melius qoidem adhoc 

* eae civitates, in quibur tantom virgines nubont, & cum 

* fpe votoque uxortt femel tranngitor. Sic umm aodpiunt 

* maritum , quo modo onom corpus , unamqoe v!un| , ne 
' ulla coMitatio ;u!tra , ne longior cno^diras , ne tamquam 
' mirituni , fed tamquam mattimoniaiii ameot.' Dt mor» 
Germ, c. 19. 

The matrimoaiai fymbolsi as was fometly obliirved^ 
« Mt.Barkt. 

Note 
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Note 2. confifted chiefly of an interchange of arms; but, 
among thofe nations of the barbarians who, after their 
eonquefti, became accnftoffled to the manners of the Romans, 
this ufage fuffered aa early innovation. The fymboli of 
arms were often neglected for tiiofe of money. And the 
bettothltig per foUdum & dmarwm grew to be a fiifiiioo* 
Thus , according to the Salic law , a virgiu was married 
ftr folidum Eff dmtarium, * Cenvoiit lit ego te folido ft 

* denario fecundum legem Salicam fponfare debtrem ;* quod 

* Ita & feci.' Form. Solen. 7;. ap. Lindinbrog* But it 
was not fo with the vpidorp. The fymbols were augmented; 
and it is to be conceived, thnc their augmentatbn expred 
fed that of the dower. * Si quis homo moriens viduam 

* dimiferit, & earn quis in conjugium voluerit accipere , 

* antequam earn accipiat Tunginus aut Ccntenarius mallum 

* indicent, & in ipfo mallo fcutum habere debent , & tres 

* homines caufas trss demandare ; & tunc ille qui viduam 
♦* accipere vult , cum tribus teilibus qui adprobare debent, 

* tres folidor aeqiie penfatjtes ^ denarium habere debet* 
Lex. Sat, tit. 46^ c. I. The fpirit of the German manners 
oppofmg fecond marriages, made it neceflary to bribe » as 
it were 9 the modefty of the widow. 

It deferves remark » that traces of the ConnexiM of dif^ 
giace with feoood marriages , as to the women , are to 
be found in almoft all nations ; and this drcnmilance » fo 
fovorable to the modefty of the fex', is a ftriking proof of 
their eady imporunce; There were ages of the Gredan 
and Roman' manners when this difgraoe prevailed in all ita 
force ; and even ramong races of men the mod favage , 
the immodefty of fecond marriages is reprefTed by particular 
ufages, 

Chez les habitants des cdtes de Cumana fays an in* 
genious writer , ' avant que de bruler le corps du mari , 
' on en fcpare la tete ; on i.i porte a fa veuve, pour que 

* la main pofce deffus, elle jure de !a conferver precieufement, 
^ Si de tie jamais Je remarier. Une veuve , chcz les Calfres 
' & les Hottentots, chaque fois qu'elle fe rcmarie^ eft 
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* obligee dc couper un doigt.' Sr. Fow, Ffais Hiflari^ 
quel fur Paris, torn, f» ^il- 

(12) TheKin^, according to Damef day-book , demanded 
•o ihillings for the marriage of a iviVfowt and 10 flitlHngs 
for that of a virgin, ^ Mulier acciptens qnoConque moio 

* maritum, fi vidua dabat Regi sos. fi poella to a. quoU- 

* bet modo acciperet vinim.* Domefd, tit. Scropesberie^ 
af» SpelmaH J voc, Alaritagium, There is good evidenae, 
that, in feveral cities of Germanf, in the middle times, finea 
were paid to the magiftrate on the marriage of a widow. 
ticinec, Elem. Jur. Germ. lib. 1. tit. 10. § 222. 

|n) Thus, the ravifhing of a widow was punifhed more 
fevere y than that of a virgin. * Si quis virgincm rapuerit 

* contra iplius voluntatem & parentum ejus, cum. xl. fol. 

* componat, & alios xl. cogatur in fifco. Si autcm viduam 

* ra::>ueric quae coacta ex tedo egr.ditur orphanorum , & 

* pro penuriae rebus , cum ixxx. fol. componat , & lx« 

* cogatur in fifco.' LL, Baivvar, tit. 7. /. 6. 7. 

By the way, this early fcvcrity againft rapes, is a ftrong 
confirmation of my general argument , and is dired a^amft 
the opinions of my Lord Kaims and Mr. JVLillar. The re- 
putation of females fui&ring , in this way , wai for em 
marked with difgrace. No fuitors were now to court tlieir . 
alliance. Yet their minds had received no pollution » and their 
innocence could not be impeached. Their bodies , however , 
had been abufed; andtbelofs of value attending this abufe, 
with the fevere punifhment of their violators, exprefs daariy 
the high and natural importance of the fcx. 

In the Gencoo code, the cnnHderatutT of the fex is alf<l 
illuilrated by laws toe explicit to admit o£ doubt .or cavil , and 
more fevere. 

' If T man by force commits adultery with a woman of an* , 
' equal or int..Mior caft , againft her confent , thi magiftrate 

* fViall confiicate all his pofTtifions, cut off his prnir , and 

* cai^rate him, and cauCe him to bi.ied round the city, 
' mounted upon an afs. 

, • it a m^n, by cunning and deceit, commits adultery 

* with a woman of an ec^ual or inferior call , againft hsr 
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* confent, the magiflrate Oiall take all his poneffions, brand 

* him in the forehead with the mark of the pudendum tnulitbrt^ 

* and baniOi him the kingdom. 

* If a man, by violence, or by cunning, or deceit, or 

* aga^tnft the woman's dbnfent, ccmmits adultery with a 

* woman of a fupeiior cad , the magiftrate (hall deprive him 

* of life* 

* If a man , either by violenoe or with her tionfeht, commftt . 

* adultery with an unmarried girl of a fupe'ior caft^ jthA 

* magiftrate fliall put him to death. ' CoiU o/ GemtM Lms^ 
eh, 19. ' . 

(14)* Singulis uxoribut'Conttnti Tunc , exeeptit admoduni 

* paocis, qui non libidine, fed oh n^bilttatem, plsrimit 
, . * nuptiis ambiuntar. ' Tacit, de ^lor* Germ, c f g. 

* This, fays Motttefquieu , explains the reafons why the 
kings of the firft race had fo great a number of wives. Thcfe 
marriages were lefs a pr^of ofi icontinence, than a confeqiience 
<3f dignity; and it would have w unded them, in a tender 
point , to have deprived them of fuch a prerogative. This, 
continues he^ explains, likewifc , the reafon wliy the ex- 
ample oFour kings was not foUowedby their fubjeds. L'efprit . 
des Loi\\ liv. iR. c. 2 c. 

1 know that ray Lord Kiims hat fpoken of th« polygamy 
of the Germanic nations; but the authority to which hd 
appeals in proof of his notion, is thepaflage r)ow cited from 
TMcitut, which is moft directly againft him. Skttehes^voL i« 
f, 192, And indeed he has remarked^ in another portion of hit 
work « * That polygamy was never known among tiie northern 

* nations of Europe. * Vol, i. p. ) td* I am at a loft to reoon. 
cilethefe opinions; and this ingenious author appears to hava 
fbrgotten , that , in the dates of Germanic and Gothic origin , 
there wen even fevere law againft polygamy. LU Longoih 
lib. t. tit, n. /. I. 5. LL, IVifigotb, lib, %, 

The plurality of wives is a confequence of luxury and pride, 
and does not uniformly diftinguifli rude imes , even in clima- 
tes which encourage and infpirit the p'affion. In general, one 
sluan is then conne(fVed with one woman, and fatisfied wi^h * 
, her; and it it a proof of the antiquity ^f monogamy « that, 
^ • ' • . M 
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when a plurality of wives is uniformly indulged , which hap« 
pens not till the ages of property , there is always oneofthefe 
who feems more peculiarly the- wife; the reft appearing only 
as fo many ooncnbines. 

The appetite for the fex , it is to^e obfenred « is not nearly 
fb ftrong in rude, as in cultivated times* Hardflitp and 
fatigue., the great enemies of inordinate love, wafte the 
barbarian. Ml eft de Tancien ufage,' fays LafitaUy 'parmi 

* la plupart des nations fauvages , de paflfer la premiere annee, 
' apres le mariage contradle , fans le conlbmmer ; . . • 
' £t quoique les epoux palTent la nuit enfemble , c*eft fans 
' prejudice de cet ancien ufage..* Tome i. p, ^79. Eafe and 
good iiving, on the contrary, flatter the fenfes in the a^es 
of property. And, an abftinence of this fort would , doubt- 
lefs , furprife very much the moft timid and the moil delicate 
of our virgins. 

(i 0 The fortunate marriages of the relations of Duninoriy, 
are faid , by Caefar , to have conftituted a great proportion of 
his power. De Bel. Gall. lib. i. c. ig* In the fame author, 
there is the following notice concerning the wives of Arioviftus. 
^ Dnae fuerunt Ariovifti uxores", una Sueca natione , quam 

* domom fecnm adduxerat; altera Norica» regis Vocionis 
' foror, qoam iii Gallia duxerat^ a fratre milTam.* DeBeL 

Tadtuf fays exprelsly t that deliberations on the fubjeft of 
marriage were ftequent in the cooncits of a German Hate. D0 
Mor. Germ. e. 22. And , in that lingular work , the Atlantica 
of Rudbtck^ there is this pafTage. * In conciliis Upfalenfibus 

* decretum foit, ut Olaus Rex Sueoniae hliam fuam in matri* 

* monio daret Olao Regi Norvagiac. ' P. 214, 

(16) After the introdudioQ of Chrillianity , a multitude 
of laws were enaded againft inceftuous marriages; and thefe 
prove , that little delicacy was previoufly paid to relation or 
defcenc. ' Uxorera habere non liceat focrum, nurum , pri- 

* vignam, novercam, filiam fratris, filiam fororis , fratris 
*uxorem, uxoris fororcm: Filii fratrum, filii fororum , 
^ inter fe nulla praefumptione jungantur. ' LL* jBaivvtar, 
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tit. 6. L I. Ses alfo LL. Lnvr^ob, lib* 2. tit* 8. LL,Mam«at 
tit. ?9. LL. SaL tit. 14. /. 16. 

In Scotland, about the year 109^ , * it was not uncom- 

* mon , * fays my Lord Hai/er ^ ' for ? man to marry his llcp- 

* m(^ther, or tbe widow of !v\ brotlier. * The learned anc^ 
ingenious author adds, *I prefi me that this was not 0 win 

* to vague luft, but to avarice; for it relieved the heir of a 

* jointure.' Annals of Scotland, p. 59. The obfervaiion is. 
acute ; but I am afraid that , though in fome inftances ifc 
might be jufi , it will not Vindicate the Scott from the groll^ 
nefii and indecency whic9 the prevalence of the cufiom fixea 
upon them. Even in France, at a later period, an. 1454s ' 
the Comt D'Armagnac married poblicly his own fifter. 
Foix^ Hift, vol. 9. p. 1)0. The ftrange liberties taken by 
ancient nations are fufBciently known. A FerHan adted in 
conformity to the laws, and tojuftice, when he married hit 
mother ; and an Egyptian when he married liis fiiler. 

In times of refinement and delicacy, virtue takes the 
alarm, even at the recital of fuch fadts but the philofo- 
pher , ftruck w ith their univerfality over all focieties, how- 
ever diftant and diftin(ft , is difpofed to inquire , Where it 
h that nature has placed her barriers; and what, on this 
head, in the codes of nations, is to be explained by 
natural law, and what by a policy civil and religious? 
The topic is full of curiofity, but not for the piefent 
purpofe. 
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C H A P T E R II. 

SECTION L 

(i) The total change produced in the condition 'of 
Europe by the feitkments of the harbarous nations, is 
afcribed by many writers, ard by Dr. Robcrifcn in parti- 
cular, to the dcftrudive violtnce with which they carried 
on their conquefh , • and to the navoc which ihcy made 
from one extremity of this quarter of the globe to the other* 
i/(//ory 0/ Char la V. vol. i. p. 1 1. 197, 198. 

It u to be remembered , notwithiUnding , that tbe con* 
querors incorporated themfelves, in fome provinces, with 
die vanquiftied ; that much of tbe havoc and violence (b 
pompoufly defcribed by ancient biftorlans , is to be referred 
to the wars they carried on among themfelves ; and that, 
where havoc anf violence were leaft iinown , the change 
produced was » with the exception of a few circumftances^ 
as general and complete as uhere they were experienced 
in the greateft degree. Thus, chivalry and the feudal 
inftitutions prevailed, in every ftep of their progreis, in 
every country of Europe. 

In illuftrarion , indeed, of his opinion, Dr. Robertfon 
has faid , that where havoc prevailed in no great degree, 
as in Englan i , on the Norman ir.vafion , the ancient 
inhabitants retaineJ their own niarners. It is certainly very 
true that the Anplo-Saxons retained their own manners. 
This , however, \sr.s no efTed oFthe caufe he has mentioned. 
The Norman revolution was rot a ccmqueft *. A vidory was 
obtained by Duke \( illiam over Harold and his followers ; 
but no vidlory was obtained over the people of England, 
And, even on the hypochefis that the Doke of Normandy 
had eonqutred England , his illodration is without force. For 
the manners and policy of the Normans were the fame \uth 

* 8les « Dircoprfe jrcpflxedi* Or« 8BlIivan*s Lcaorti* 
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thofe of the Anglo-Saxons ; wirh this dirference , that the 
former were, in fonic meafure , a more improved people. 

The completenefs of the revolniion confcqucnt on the 
fetilements of the baibarians, is chiefly to be aicnbed, is 
I obferve in the text, to the immenfe difference of manneri 
in the conquerors and the conquered. The foimer were in n 
condition of growing civility ; the latter in a ftite of hopelels 
cormption. The German was approaching to perfedion : The 
Roman had been declining from it. They motualty defpifed 
one another, and were urged on in different dire^ons. The 
former, therefore , yielding to , and governed by the m^nnert 
to which he had been accuft. med , became necefTarily the 
founder of new and peculiar eftabJifbments. 

(i) *" Agri pro numero cultorum ab univerjis per wcet 

* occupantur , quos mox inter fe fecundum dlgnationeni 

* partiuntur. Facilitatem partiendi camporum fpatia praellant. 
' Arva per annos mutant » & fupereit ager.' Tacit* dt Mar* 
Germ. c. 26. 

This incerefting information is well illuftrated in the foU 
lowing relation from Caefar. * Suevorum gens eft ionge 
, maximi 6c bellicoliffima Germanorum omnium, li centum 
, pagos habere dicuntur ; ex quibus quotannis fmgu'a mi Ua 
, armatorum, bellandi caufa, fuis ex finibus educunt. Reliqui 
, domimanent: Pro fe atqoe illis colunt. Hi rurfus invicem 
, , anno poft in armis font : llli dond remanent. Sic neqoe 
, agricultura , neque ratio , neque vfus belli intermittitar : 
, Sed prtvati ac fepaiatl agri apud eos nihil eft : Neque longfos 
, tono remanere ono in loco incolendi oaofa licet; neqiw 
I, mnltom fnimento , (bd maximam partem lade atqne pecore 
, vivunt , moltom^ne font In ? enationibua.' Di BelL Gaff, 
lib* ^. c. I. 

(1) From fome teniarkable peifages in TMitm , it is to be 
gathered, that, even in his age, the Germans were banning 

to heve an idea of a private property in land This improve* 
ment would prob ibly take place among the princes or chiefs , 
and in thofe diftrids which jnined to the Roman frontiers; 
9nd it i- to be conceived , that the port-ons of ground firfl: 
appropriated , would be ibofe around the cabins 01 huts of 
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! individuals. For each hut was furroundcd with an enclofure. 

And it was doubtlefs out of this enclofure that x\m German 
ilave , being afligned land by his malbr, paid, in return, 
) like a tenant, a proportion of corn , cattle , or c!oth. * Ceteris 

* fcrvis; non in noftrum morem defcriptis rer fanii iam minif- 

* teriis utuntur, Suam quilque fcdera, fuos p nates regit. 

* Frlimenti modum dominus , out prcorir , ««/ veJJis , iif 
j * colouo injungit : Et fervus baHeuus paret* Tacit, de Mor. 

Germ, Crt$, This appropriadcn of land , and exertloa over 
« 2^9 would fpread by degnes, and enlarge the notionif of 

\ property. 

In fed 1 it would feem , that this condnft was obfenred 
after the German conquefts ; and that the German ateiofitre 
or the lauds of tbi boufe , and the alGgnment of them to 
flaves or fervants , were ufuaL A proprietor or noble retained , 
to be cultivated by his fervants , for domefkic ufe and hofpi- 
i tality, the land v hich was inter cnrtem^ or within view of 

the boufe or hall. What was out of the view of the houfe or 
hall, was given out in tenancy. Hence, among the Anglo« 
Saxons, the diftindion of inland and outland. The inland, 
1 was the land inter citrtem , or the land of the houfe: The 

' ootland was the land out of the view of the houfe *. Brithic, 

the rich Anglo-Saxon, had inland and outland, and difpofed 
of them , in his will , to different perfons f. 

What is worthy of obfcrvation , the method of paying 
Jtind ^ pracftifed in Germany, and mentioned by Tacitus, 
i continued alfo in the fettlements of the barbarians , and even 

afttr they had become acquainted with coinage. Thus, in 
j eilates which bad been long in any family, there were pay- 

I mema in poultry, and in ncceflaries for the hmaft. Dm Cmg0 

Glofft wc, Ga0nag^im& Meuedpeny. At this hour , both 
in England and Scotland, there are reHos of this o&ge. 
I \ .• 

• ^ iMtoMi* & A/Mtfim. Tens domfvlnlit , pan nuttil tentalws' 
! 'Vol Saxonmn , ten am inttriorem Ccnificans . nam quae colonis Sc 

* ttMsribus canMdatiir , utland diaa fuit , h»Q «ft ttrr0 tsttrior, boix9 
' tCBCnentalis.' Spelmaa, Giojf. f, ii6, 

t Luabtrd* PrnmbnUlioa of Kcac *I«KO,* bis Brlthit. 'ttifst 
f doodaisilM WaUtgOt tntmcattlfs JBIAgo*. ' 



Digitized by Googlej 



IN EUROPE 



169 



In England , it was not till the are of Henry I. that the 
rents due to the crown w ere paid in money. ' In the early 

* days,* fays Mudox ^ * next alter the Norman conqueft , (if 
*• we are rightly informed ) , there was vgjj^ little money , 

* in fpecie , in the ica m. Then the tenant?of knights fees 

* anfwered to their Lords by military fervices ; and the 

* tenants In focage lands and ^emefnes (in great meafiire) 

* by work and provifions. The ingenious author of the 

* Dialogue concerning the Ezcheqoer tells us , that , from tlie 

* time of the Norman conqueft, till the reign of King Henry I. 

* the rents or forms due to the king were wont to be rendered 

* in provifions and ueceffaries for bis boufebold * : And' that, 
' in King Henry the Firft's time , the fame were changed inti 
' money. Afterwards, in the fucceeding times , the revenue 
*" of the crown was anfwered or paid , chiefly in gold and 

* Jllvcr\ fometiraes in palfreys, defirieis, chafeurs, le?c* 

* riers , hawks, and fa'cons, (to wit, in horfes, dogs, 
' and birds of game of divers forts), and in things of other 
' kinds.* Hiji. of the Exchequer \ vol. r. p. 272. 

(4) AUodial lands were enjoyed in full property, and are 
therefore oppofed to feudal or beneficiary pofTcfTions , which 
were received with limitations , and under the burden of 
military fervice to the f^rantors. 

The Ripuarians , the Burgundians , and, indeed, all the 
barbaric nations , appear to have had lands of partition or 
allodial property. LL. Ripnar.tit, ^5. LL AngL & JVerin, 
tit* 6. LL. Adwar^tit, 2. f . L ). tit, c i. c. 5. tit. 17. /. 
Capit, Ear. & Lud. Hh. |. /• «o. Mtarculpb, Form, i6i 
i8» 5i« 67. 9f. Lindenbrog, 

Some writeri affirm, that the. Salic lands were lands of /p^ 
or partition , and yet contend that they were fmdoL This 

* In th« Saxon timet of King Tna , the provifion pild for tea htdei 
of land were as follows: * Ex decern hjdis, ad nuriendum , decetn 

* dolia mellis , trecentt panes, duodecim amphorae Wallicac cereviflae, 
' triginta iimplices , duo aduUt arietet, vel decern verveces , decern 
' anfem. vigioti gallinae, doccm cafei, amphora pliiMi bityro, taiB^ue 

* falmonet , vigioti librae pondo pabnlt » 9t ctacin Mgalllac Alvantvr.* 
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is certainly an abfardity. It it to be confefTed , notwithfttnd* 
log , that Dtt Cange , aad mavy lawyers of great ability, have 
adopted this noeion. DiJ/ht* i^furfUifioire diSt.Loua^ 
f. 244. SeUe^^voJ, |. p» 1009*. The authority againft 
them is nuft mfrtik and pointed. It ia the textitTelf ofthe 
Saiic law which a&oally ti^eats de alodc , and refers to no 
property that was not aUo.luU» LU Sai* ap. Lmdenbrog* p, ) 42. 
"What confounded Du Cange, was the following celebrated 
law of this text. * De terra vero Salica nulla portio haereditatia 

* mulieri veniat; fed ad viriUmJcxum tota terrae haereditas 

* perveniat.' Fie knew that women could not, in the com- 
mencement of fiefs , pretend to lands which were held by a 
military tenure ; and , as they are thus barred from the 
Salic lands , he thence conceived that thcfc muft be fetidal. 

But the circumltance of the exclufion of the women from 
the Salic lands is , by no means , to be accounted for on 
feudal principles. The women were excluded from property 
while the Germans were in their foreds; and this law or ufage 
they carried into their conquefts. It is thence that , in the 
lands of ht or ptartitioH , the women were not confifleied ; and 
it is thus, that this difficalty in the Salic text it to be explained, 
withoilt the necelfity of conceiving the feudality of die Salic 
lands, in contradiction to the Salic law. 

Though th<i barbarians refpedted highly their women, the 
admiifun of them to land was altogether a new idea. For if, 
leaving the Salic law , we inquire into the a'lodial property, 
and the allodial laws of the other tribes , we (hall Hn t , that , 
even in thefe , the, women were not admitted to land while 
there exifl-' I atiy male. The ideas of the barbarian^ rev|U!red 
to enlarge before this admiffiun had place, and before they 
could fo far violate their ancient cilftooia* The innovatiou , 

* Seldea ohrervet . that *khe bed ioterpretatioa of terra Salica , it by 
' our Jknis^t*s fee, or lanil boldtn by knight* s ftrnct,^ I bive an infinite 
Teneradoo for the learnins and altititin of tliit great man. I cannot , 

however, but differ from him on this occadon The knights fee and 
knigfifs fcrvice ^ were late inventions in tht^ hiflory of fiefs, and cannot 
be carried back to the early aera of the Salic law. Even if tbe,jf could* 
Bliff wonld ftUl bs iacffeftoal to fiipport hh soasltt&on* 
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as might be especled , was pradral. In tVie title, accordirpTy, 
de Al(Kiihu5 in the Kiptanan tt:a, ve rear*, * Dum vir'lis 

* fexus extiterit, /<»«i//7a in haereditjitem aviaticam rcn fuc- 

* cedat.* Lhideuhrog. p. 460. See alfo LL, Ar.glor. ^ 
Wennur. tit* 6. It is, 1 conceive, by this aid finiilar 
oidmances , that the celebrated S< lie law, which, impofed on 
Du Cange , and on fo many lawyers , Is to be imeifireted. 
Among the SaKans and Franks , as welt at among the other 
barbarous riations, when there were no males , the women 
were admitted to the property of the buids of Atf or fartititm* 

After having made thefe remarks « it is fit I (honld give 
feme account of the wo.rd ABodium^ or Ahdt\ and t 
learned Judge, who is iludious to cultivate literature in the 
intervals of bufiners, and who has diflinguiflied hinifelf by 
laborious and inftrDdtivecoropofitions in an idle and a dilTipated 
age , has done me the honor to prefent mo with the foilowinf 
(Bommunicnrion on this fuhiedl. 

' , in the l.aiin of the lower ages allodium ; hence 

' the adiective al'odialis ; and htnce , from the analogy of 
' language , aVodiaL'y , and allodiality may be fo.rmed. Of 
' yjl-od the French have made Aleud^ uLeu* 
" * As to the erymolouy of the word, there is a variety of 

* opinions; for learned men are apt to rejecfl obviots etymo- 

* logics 9 and to prefer thofe which are more remote. It 

* would feem to be a good rule in fuch matters , 'that ^ the 
^ etymology which is neareft to the word^ ii the moft 
« probable.*' 

Alts fonts ^ integtr^ gf ahfoliouu Then is no occafien 

* for proving this : The fenfe is in daily nfe among the 
' northern nations of Europe. Od hfiatus^ or« fiff^o, 

* The Scottifli wordi^nif, and the Engliih ifto/icf , are derived 
' from this fource, and the word itfelf is ftill vifiblein the 

* Fngiifli comnoonds, ma»»boodfJifler.boodt maideft'bood^&c, 

* The AngicSaxon word, correfponding to this, is Jiod^ 

* J' at us or polpejjio. Thus , Al-ad , is totus integer 9 
abjoluuts Jiatus^ or tota integra ^ abfoltittt fojfejio. 

* The ctvmology of >^/-o^ confirms the opinion of Selden 

* andothtis as to the etymology of /Voiif , in tlie Latin of the 
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* lower ages Feodum , Feiidtim, Fc is heneficinm or Jfipen- 

* dium ; OJL or Hod, is Jhitus ; therefore, Feod is Jiatus 
' Jiiptndiarius ^ or pofjrjjfw Jiipeudiaria. Odal is W/ooJ in- 
' verted, Jiatus integer ^ or poj/effio tota ^ abfoluta, 

* There is no .difierence between iNfa^ and cu/a^ The 

* Scott turned the Norvegian ore , a denomination of weight, 

* into urt , and , in lilte manner , they turned octa/into udoL. 

* If the Norve^an o was pronounced as oe, the change is 

* fcarcely percepribfe. Afbr the fame manner the French 
' have turned alod into altud, 

* It may be objected , that there are two fyllabtea more 

* in allodial than in odai or udal; and that, although 

* etymoiogiils often drop an embarrafling fyllable or two , 
^. yet that fuch liberties are not allowable. The anfwer is 
^ obvious. Allodial is an adjedtive; and the word fubjeif ^ 

* or land ^ or fomething finiilar , is iinderftood. But odal 

* or udal is a fubftantive ; and it is only from ignorance or 

* mifapprehenfion , that the word is ufed as an adjedtive. 

* Thus, in propriety of fpeech , we fay, * The lands in 

* Orkney are to be confidered as udal;* although, in com- 
mon fpeech , we fay , * The udal lauds of Orkney , ' and 
the ' udal pofjejiou in Orkney. * 

(O Dr. Robertfon has affirmed, that the barbarians, 
while in their original feats, were not, in confequence of 
the condition of the landed property, brought* trader any 
poGtive or formal obligation to ferTC the oommonity. Hiji. of 
dories Y» vol, i. f* 

It is oWious, however 9 that the partition oflandrecehred 
by the individual firom the tribe, fobjedhsd him to fervedie 
community. The perfonwho did not ferveit hadnd daimto 
any partition. Perfons under the military age had no parti- 
tions, becaafe they could give no fervice. Perfons , who had 
attained this age , could give lervice, and entitle themfelvet 
to partition^* The former were parts of the family , the latter 
were members of the republic See Note s. and compare it 
with Tacit, de Mor. Germ. c. i;. Of this law of partition, 
it was even a confequence , that the coward was a criminal , 
becauIiB he could give no IcrTice, and waa unable to entitle 
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himfelf to a fuhnflence or partition. He was therefore deemeJ 
unworthy ol exillcncc, and put to death , or expelled beyond 
the frontiers of his nation. Tacit, de Mar. Germ. c. 12. 

1 have faid, that the lands of lot or partition, of which 
the grant or ufe was the diilinction of the freeman and the 
citizen in the days of Tacitus, were alfo given after the con* 
quefts of the barbarians * under the general obligation of 
ferving the community.' And here is my evidence. 

^ Q^uicunque Hbcr homo a comite fuo fiieiit ammonitos^ 

* ant miniftris ejus , ad fotHam defendtndam^ & ire ne» 

* glezerit, & exercitas fopervenerit ad iiUns regni vaftattonem 
' Tel contrarietatem, fideliom noilrorum capitali fobjaceat 

* iententiae. ' CapitularU apud Bdtuz, torn* 2, p. 329. 

*" Si aliquis in aiode fuo quiete viyere volucrit, nulius ei 

* aliquod impedimentnm Ricere praefomat , neque aliud 
' aliquid ab eo requiratur, nifi folummodo ut ad patria$ 
' defenjtottem pergat,* Capit. Car, Caiv, Ibid* p, 7.6 ^» 

' Et qui ad dcfrnj^onem pditriae non occurrerint, fecun* 

* duni a7itiquam cotifiietudiiiem & capitulorum conftitutio- 

* nem judicentur. ' Capit, Car* CaL tit, 16, c* 27. Ibid, 
p. 187- 

ilence it is to be concluded , that the ftipulation of ferving 
the community was very aucicnt; and thus too, the opinion 
I maintain, that this obligation was known to the old Ger- 
mans , receives a confirmation. In reality , the fenfe of the 
obligation muft have been ilronger before than after their con« 
qnefts. Tlie dtizen of a fmall community enters with eafe 
into its views , and Is zealous to promote them. The arrange- 
ments, on the contrary , of a great kingdom , are not eafily 
perceived. A plain individual does not know the motives and 
the agents which put every thing into motion. His attentkm is 
more turned from the public, and penal regulations are 
aeceffary to preferve him in his duty. Hiftory confirms this 
remark. For, early after the barbaric conquefts, regulations 
of this kind were made; and allodial proprietors , to avoid 
ferving the community , devifed the fraud of aHigning their 
lands CO the church, and of holding them «nder its exemp- 
tions and immuj^tiet. 
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Thofe, it is ohfervable , who held poHefrions merely 
aUodial , could only be called out in foreign wars, and aoainft 
the enemies of the ftate. As they held of no fuperior or lord ^ 
they had no concern in private quarrels , and made no part in 
the feudal alTuciation. This circumftance, if judged by modern 
ideas, was advantageous. It was, in fiid, however, the 
leverfe 9 and opertted at t caii(» of the conveifioti 0f oBodium 
info temgre, . 

( 6 ] Monfr, Bifinon , in his notes to Marcolphus , ex* 
prefles, with a delicate precifion, the diftindion between 
nOodiai landU, or the lands of partition^ end the landi of 
the fife, * Omnia namqoe praedia, ant propria erant. ant 

* fifcalia. Propria feo proprietattM dicebantnr quae imllint 
' juri obnoxia erant, fed Optimo maximo jure ffoflidebantur , 

* ideoque ad haeredes tranfibant. Fifcalia vero, beneficia five 
' fifci vocabantur, quae a rege ut plurimum , pofteaque ab 

* altis, ita concedebantur , ut certis legtbus fervitilfque 
*' obnoxia , cum vita accipientis iinirentor« ' Not* ad 
Marciiiph. ap. Hafuz- torn 2. p. 87^. 

It is even from fiTcus that the term fief was formed ; 
and, though the lands of the ffc meant originai'y only the 
benefices granted out by the fov^reign, they came to ex- 
prefs the fubinfeudations of the crown-vafTals. Du C^i/gf ^ 
voce Fifciis , Mnmis Regium. AJifeS ^ bonr tifages du 
Royanme de Jeriifalem , avcc des notes par Gafpard 
Thau mas de la Tbaumajpere ^ p. loj. 24^. 

( 7 ) * Principes jura per pages vicofque reddont '• • « 

* Infignis nobilitas aot magna patrem mer<ta , principle 
' dignationem etiam adolefcentnlts aflignant* Ceteris robnf* 

* tioribns ae jampridem probatis aggregantur. • • • « * 

* Magna oomicnm aemnlatio, qoibus primus apud princinem 

* fuom locos ; & principum coi p^urimi & acerrimt com tes. 

* Haec dtgnitas , hae vires , magno Temper elecluraa 

* juvennm globo circumdari, in.pace decus, in beilo prae« 
' (idium. • . • • Cum ventum in aciem , turpe 

* prindpi virtote vioci* turpe comicatui virtutem principft 

* non adaequare Ilium defendere , tucri , 

* iiia qoo^ue foccia fsi(^a glome ejus ai&gnare, praecipaum 
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* facramentum eft. Princfpes pro vi*(5toria pugnant ; comitet 

* pro principe. ' Tacit, dt Mor, Germ. c. 12,* , 14. 

C g ) Of the notion that tribes were the vajfals of tribes, 
I have exhibited the moft convincing proofs in another 
treatife. //'/? Diffcrt. coucemin^ the .AiJtiq, of the Eng. 
Conjlit, fart. 2. As the fubjed , however, is highly curious 
and important, 1 Hiall here offer iomi additional obferva- 
tions concerning it. 

The great bond of the confederacies, and the attach- 
ments of the ftates of the Gauls and Germans , was the 
land afligned by a fuperior Gommiinity to an inferior oat^ 
In confeiuence of this i^gninent , the latter owed fervice 
in war to the former., and was entitled to Its protedton. 
In the language of Caefar , it was the client tribe. While 
land was yet the property of nations, and nnconnejSed 
with individuals , the idea was natural , and almoft unavoid* 
able. Arioviftus , a prince of a German community , having^ 
with his chiefs and retainers , made a conqueft in Gaul , 
the territory of the vanquiihed people became the property 
of his nation ; and , it was %bouc to beftow a large trad 
of the acquifition on thcHarudes, under the burden of their 
military aid or alfiftance , when Caefar interfered in the 
Gau'ic affnirs. Caefar de Bell. GaO. lib. i. c. 3*; — 4^. 

The idea of tribes in union , without their mutually 
furnifhing /'>or<'J7/o« and a'Jtjiayice ^ an J without the medium 
of a grant of lund^ could not be conceived by the German 
and Gaulic nati ns. The client or vajjal tribes of Ario'. iftus, 
were the Marcomani » Tribocci , Vangiones ^ Harudes , 
Nemetes, and Sedufii. Caefar ^ de Bell, GaO, Hh. i. r. ff. 
The Ubii , at^^oiiftN period , were the vajfaltnhe of the Suevi. 
lb, lib, 4. c. In an after - period, when the Romans 
imitated th^ manners of the Ganls and Germans , they were 
afligned land on the banks of , tlie' Rhine , tinder the 
obligation of military fervice. * Super ipfam Eh en I ripam 
*" cotiocati , ut arcerent , non nt cuftodirentur. * Tv.cit. de 
Mw* Germ, c, 28. Caefar, at the requeft of the ^dui, 
permitted the fioii to remain in Gaul; and they became 
the clients' or confederates of that people, who aiBgned 
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them lattd on their confinet. ** Boios , petentibos IBdoIs , 

* quod egregia Wrtnto erant, ut infinibut fait collocarent^ 

* cooceffit; quibiuflU dfrar dederunt.' DeBeB, GaS. lib^ i. 
r. 28* The extent of land allotted by a fuperior com. 
mnnity to an inferior one , was proportioned to the numbera 
and the valor of the btter. And« it was this way of think* 
jng which aduated the Helvctii, \vhen they faid, that 
their territories were not fuited to their populoulheft and 
military glory. * Pro multitudine antem hominum , & pro 
' gloria belli atque fortitudinis , aognftos le fines habett 

* arbitrabantur, ' Id. lib, i. c. 2. 

Thus , the ftate of land among the Gaulle and German 
nations direded their political condition. This circumftance 
efcaped not the Romans; and the ufe made of its knowledge 
by the Emperors, though little attended to , is worthy of 
remark. To a body of the Vandnis, Conltantine, with a 
view to the aid of their arms, afllgned a portion of Pan- 
nonia. The affignment of land by the Romans to the Burgun^ 
dians, that they might afTift them in oppofmg the Wifigoths^ 
gave rife to th^ fiurgundian •mpire in Gaul. And Joftinian 
granted the lands and poiTeffioos of the OJkrogeths in Pan« 
nooia to the Longobards, under die burden of their defending 
that country againft die Gepidae, the Heruli* and other 
baibtrous nations. Jomaud, di Meb, Get, e. 22. Cafftodmr^ 
Chron. Procop, lib, 5, 

Amidft a multitude of examples, to the fame purpofe, 
which might be produced , it is propef to take nodee of the * 
monarchy of the Franks* Different i^dons , overpowered 
by the Franks , became parts of their monarchy, by receiy. 
ing poflefTions from them , and acknowledging their fuperi- 
ority. For the Jands and protedion aif rded them , they 
gave allegiance and fervice. In other refpeds they adlei 
under their own dukes or princes , and under their own 
inftitutions, I fpeak of the principalities or duchies of 
Bavaria, Aquitain, and Suabia. Tlie Bojoarii, Bojarii , or 
Boii , for fo the Bavarians arc called in writers of the middle 
ages, were conquered by the Franks, and, accepting lands 
from them , acknowledged their fuperiority. An old hiftorian, 

recording 
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recording this tranfadtion ; has thefe words : * In 1)c1Ks 
*" auxilio Francis funt BuU ; eofdem pro amicrs ft hpftibut 

* hab'eant ; ccterum fuis inftttutis ac morSbus liberi vivsnt;* 
Aveutiiius ^ jtujtaL Boior, Jib, This connexion or va(* 
falage U even xprefled in their bwf. LL Baivv.tr. tit s. 
c, I. op, Liudenhyng, p, 404. Such alio was the cafe of 
the Dukes of Aqnitain and Suabia. Under the Fran.oni.n 
k nps of tht: firit race, they owed fidelity an 1 n i itary 
fervice in war, for the lands trey t-njoyed, and yet gov-rned 
in their ov*n dominions Thcle things m?r\i the aitachment 
of natiors to their ancient tiages , and illuOrate the idea 
that communities were firft the vaffals of communirits. 

hat is not inc rious, one of ihc greatclt d fficul cs la 
deve'opping the hiltory of the barbaric cribes, has its fource 
in thtfe connexions 1 have mentiored. The inferior ^ or 
Ttl^l tribes , are often meant and recorded und«r the names 
of the fuperior ones. Thus^ under the general appellation 
of Gotbi^ there are included the Tharingi« Gepidae ^ Pucini , 
Scirrt , and other tribes. The hiftorical confufions fhat were 
oeceflarily to ari e from this practice arc many, and often 
not to he dlfentangled. 

. (9) It is obfervable « that the Old German ftates aCa* 
ed, from grandeur, to have around them a vaft ext-nt 
of yvajle territory. * Una ex parte a Suevis circit:r milHa 

* palfuum DC a.ri vacate dicuntur.* Caefar ^ de Beff. Gall. 
liL 4. c. 2, * Civitatihus maxima laus tit quam latifTimas 

* circum fe vaftaris fir.ibus folitudines habere.' Id. lib. 6. c 22. 

* B tlacum finirimis gcrunt, uc quae circa ipfos jacent 

* fi t.' ^]ela , lih. t. 

What is rema'kable , after land was conneded with indi- 
viduals, and wh-n chicts diftrib ted portions of thei' pofT-f* 
fions to their followers , they atfedted alfo tvajlcs of this kind. 
The Lord of a manor, after having afligned to his fervants a 
tr A of ground for the maintenance of his houfe and hofpi'* 
tality, gave out other ditrifions to his vaflais and tenants 4 fqf 
the fupport of bis pi^litical greatnefs ; and thefe porpofea . 
being anfwered, a lsrfse proportion of territory remained 
often unemployed by hioi. This THifie dominion gave as 
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idea of his power 9 and feryed to excUe, in the ftranger , 
a fentifilent of terror. On this traft of land , the inhabitanta 
of the hamlet , connected with his caftle , were tempted to 
feed their cattle* In the conrfe of time , he loft all con- 
nexion with it. Their connexion was recent and in uCe. 
Heiice commeu p^flure and CQiumvns. 

1 will venture another conjedure. It was , perhaps , 
from the idea of magnificence at ending the pofleffion of a 
vaft portion of uncultivated territory, more than for the 
purpofes of hunting, that the kings cf Europe afft<fted, of 
old, to have extenfive forsfts, A deer-park \i ftill flattering 
to the fiiagnijtcence of the rich , in proportion to its ex- 
tenfivenefs ; .though hunting be no amufcmeot of the 
proprietor. 

(10) It has puzzled the learned to difcover the natio< 
of the barbarians which firft gave a beginning to fieft. No 
inquiry could be more frivolous. In all of them they moft 
have appeared about th^ fame period. And they prevailed 
in all of tl|em in jDonfequehce of |he fimilarity of their 
fituatfon on their conquefte , and in coofeqoence of their 
being governed by the fame cuftoms. It is not« therefore » 
to the principle of imitation that their univerfidity is to bo 
afcribed. 

The annals of France make mention of fiefs in the age of 
Cbildehert. The Longobards , at an early period 9 introduced 
them into Traly ; and the ciiltoms and laws whi h relate to 
them feem to have advanced rapidly among this people. 
Giannnue ^ Hi/}, of h'aples , book \. feci. ^. In Eng'and , 
there is little doubt that the feudal law was known in the Saxon 
times; and on this fubjed I refer, with pleafure , to what 
has been lately advanced by iVlr. Whitaker, in his Hiftory of 
Manchefter ; a book 'valuable for deep learning > original 
thought , and uncommon ingenuity. 

In Spain, the intrododtion of the feudal tenures preceded 
the devaftations of the Saracens or Moors , which began in 
the year 710. Among the Goths , who eftab?iflied the mo^ 
fiarchy of Spain 9 lands were granted for fervice and attach- 
ment; and die receiver was the retainer of the grantor. He 
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v,n^ faid to be in patronnio > and , if he refufed hi« fervice, 
lie forFeited his grant. It alfo appears, that the retainer , or 
Vuili! , fwore tea ty (o his patron or lord. And it was on 
this fcheme that their mi itia was regulated. LL. /fiji^oib* 
lib, tit* \. /. 4. tit. 7. /( 20. 
. The ^ifigothic iaxs were firft publifhed by the celebrated 
Pithoeus 9 and are chiefly to be valued on account of theif 
high antiquity; But how they came to furvive the Moo-ifli 
conquefttf ia an incident which 1 cannot explain* They 
fecved at the mine, and gave materials for the code of Spanifh 
jurifpru'^ence , termed the /brum judicum^ or the fuero jtngo; 
a circumftance which feemsto prove their authenticity, and 
which the 1c irned iVlr. Barrlngton muft have forgot , when h« 
conceived the latter to be the m ^fl ancient colledlion of tawt 
In £ufope« Obftrvatious on tbt StattUiS ^ $d tdit* $* 



* que improcera : Ne armentis quidem fuus hunor , aut gloria 

* frontis : Num ro gaudent: Eaeque folae ^ gralijjimat 

* opes j)mt ' Tacit, de AJor, Gtrnt. c. $. 

(2) My Lord Kiims afcribei to the meannefi of women ^ 
and to the difgrace in which they are be^dy theic want of 
property in rude dmes. They appear, notwtthftanding , to 
be in high eftimation in fuch timet ; and their poverty, we 
fee > or their want of property^ ia i«o mark or confeqoence of 
their meanneft and d fgrac- ; but a refult of the ntitafe of 
things* Sketches^ vol. i. p. 20 1« 

(}) The eldeft fon , it would appear , came in place of the ' 
father 4 and conthtued the family. ^ inter fisimiliam,' faytf 
Tacitus , ' & penates , & jura fucceffionum , equi traduntur : 

* Excipit iilius » non ut cetera maximut natu^ fed prout 

* ferox bcllo & melior.' Dc Mor. Germ. c. %2, This 
tefttmony in favor of the eldeft fon , and the right of pri- 
mogciniture, is the more Itrong , as being i eluded in an 
exception (0 tlie general rule* i know that Sir Henry SpeUnanj 
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in hit Gloflary (i), Mr. Harris « in his Hiftory of Rent (2% 
Mr. Lambard* in his Perambulation of tha fame counry i{\ 
and Mr. Barrington « in his Obfervarions on the Statutes (4)9 
have giTen it as their opinion, that, in Germany, the fons 
focceeded equally to the father ; and it h common to account. 
In that way, for the origin of the cuftom gmvel'kind{%) , 
which prevailed in Kent, and in other counties of England* 
The words, however , of Tafifur already cited are a de* 
monftiation of the impropriety of thefe noiions. 

It is true , notwithftanding , that the authors under remark 
found or rely upon another pafll'ge of the fame writer ; but I 
conceive that the renfc of it mult have cfcajcd them. The. 
pafTage is as follows. * Hacredes fuccefforcfque fui cuique 

• libcri : Et nullum tcfiamentum : Si liberi non funr , pro- 

* ximus gradus in poflciTione , fratres , patrui , avi nculi.* 
De Mor, Geirn. c\ 20., Here, in reality, ^ven allowing 
that the Germans bad been acquainted with a property ia 
land , which H^y conftantly fuppofe , tliere is no mention 
of the eqiiul partition of it The children mnft have fac- 
ceeded fingly and in courfe ; in defed of thefe 9 the brothers ; 
and y on the failure of them , the unclet. 

This paiTage , and the former , throw mutually a light to 
one another ; and, from the confideration of both, I think it 
dear, that the meaning I impute to them is juflly to be inferred. 

A difficulty , however, more knotty prefencs icfelf. As land 
was among thefe nations the property of the (late , to what 
docs Tucitus allude in the paffage before us ? Conjectures are 
to be hazarded where proofs are wanting. In general , I 
fhould fancy, he miilt refer to movtabirs ; end, perhaps, he 
may allude to the German houfe and the tnclofure connedled 
with it. ^ Coluat dilcreti ac diverfi ut fons , ut campus i ut 

» • 

(I) Voc. Gaveletua. (2> p. 4^7. 

<3) P. 584. * (4) p. us. Jd Kdit, 

(f) *GRive1et«m • Cavelkbid, ] PriTca Anslo.S«xoiium coarattndo • 

* Gftmniia delata , qua omnes niii ex aeqois porti»nilius , pairh adeunt 

* haereditatem ( ut fi'iac (blent, prole marcula diRciente). Frntres 

* fimiliter dcfanao fine Tohole fratre , & nulla exi&«Bte fraue* loioies 

* pacUcr.' Sfclm. Clojf. f, 2$ 9. 
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^ nemus placuit Suam qoifque domum fpatio dr- 

* cumdat.* TacH. de Alor. Germ. c. f 6. At Icaft , it it 
not unnatu'-al to think , that the cabin and its enclofure, ai 
the ideas of property evolved , might be confiJered as ipp6r« 
thining more peculiarly to individuals , and that thence con- 
tinuing in their poiTedion , they might go to their pofterity. 

It was thus in other rude communities. Among the 
Hindoos, it appears, by ve:y carious laws, that the la tded 
property firft acquireci by indivTOuals , was what is termed 

* The glebe-lands J houfes , and orchards.' Code of Geittoo 
lm$ ^ cb, ). In Otaheite , and in Extern IHand , or Davis's 
Land , tliere were plantations laid out by line , of which the 
beauty ftruck Captain Coolc. Thefe , he eonje dtur^ , were 
the private propiriy of the chiefs. Voyage rouud tbt Wwld » 
voL u p. S94. His conje^ure is very folid. Thefe fpots 
correfpond to the encloftire of the German houfe 1 and to 
the giebe-lands -of the Gentoo. 

(4) ' Dotem non uxor marito , fed uxori maritus oilert.' 
Tacit, de Mor. Grrm, e, ig. This remarkable ufage con- 
tinued after the German nations had made conqu«ft8» and 
is every where to be met with in their laws. 

* Non amplius uniifquifque in. pucllac vel mulieris nomine 

* dotis titulo conterat vel confcribat, quam quod deciniani 

* partem rerum fuaium effe conititerit.' LL, IViJi^otb* 
lib» %. tit. I. /. 5. 

/ * Quia mulicres , quibus dudum concefTum fuerat de fuis 

* dotibus judicare, quod voluilTent , quaedam repcriuntur, 

* fpretisfiiiis vel nepotibuf , eafdem dotet illisconferre , cum 

* quibuf conftiterit nequiter eas vixilfe : Ideo necefle eft ilios 
' exinde percipere commodum pro quibus creandis fuerat 

* aiTum'ptum conjugium. Denique conftituentes decernimus, 
' ut de d9t$ fua mulier habeas filios vel netM>tet i feu caufa 

* mercedis ecclefKs vel If bertis confene , five cuique voluerit^ 

* non amplius quam de quarta parte pote{latem habeat. Nam 

* trrs paites legitimis filiis aut .nepotibus , feu Ht unus five 
' forfitan piures , abfque dubio reliclura eft. De tota in- 

* terim dote^ tunc facere quid volutrit , erit mul eri poteftas, 

* quando nullum iegiiiittum ^liumi liliamvc, nefocem vet 

N a 
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* neptcm fuperftitem reliquerit. Verum tamen faeminas , 

* quas cont gcrit duobts viiis* aut amplius nubere , atque ex 

* eis filios procreure) non eis licitumerit (/om/j abajo marito 

* accepcam , fi'iis auc ncpoiibus ex alio viro genicii dare : Scd 

* linufquiC,ue filim fit}av« , nepos aut neptis, ex ipfa linea 

* procread , dotem quam avttt aat pater illorttm conceflerat 

* pod mulierit obitum per omnia confecuturi fonu ' LL* 
Wlfittb, iib, 4» tit, %. L 3. Ap. Undntbto^, 

*" Mutier ft ad a!iat lAptias tranfierity omnia perdat: 

* Dote tamen fua qu»m a marito fto accepcrat , quamdtu 

* vixcii(, utacur, filio pr<prlet. te fcrvata/ LL» Bttrgund* 
fit' 62. I. 2, See farther LL. Wifigotb^ Ub. %. tit, 2, 
/. 8. lib, tit, 2. I. 4. LL liipuar. tit. %j, LL, Saxon, 
tit. 7. LL, Longub 'jd, lib, i. tit. 4. The curious reader 
may alfo confult the forms or writings which conftituted 
the itus ^ or dower. Form, Soie», af. UaUtz, torn, 2. 
See /Jpfindix^ So. I. 

!n Knglaiid, th» dodrines and hiftory of the dos are to 
be feen in lj:um>il , lh afton., l)i ittvM , in the book called 
I'leta , ai d in LntUton. ' Doi ^ or dcwer ^* fays my Lord 
Coktf 'in the commun law, is taken for that portion of 

* lands or tenements whic^ the wife liath for terme of her 

* life of the lands or tenements of her husband after hia 
' deceafe, for the fuflenar ce of herfelft, and thr nortura 

* and ednCAtion of her children.' 1. l»jHt. p. |f. It ta 
curious to find in the woods of Germany, a rite or cufton 
that makes a figure in all the laws of Europe. 

My Lord K^.ims» whcsi I am afhamed to contradidl fo 
often I has ftrangely mifunderftood this fubje^ ^ In Ger. 

* many,' fays he, * when Tacitus wrote, very few traces 

* remained oi poljpamy.. Scvera illic matrimonia , nec ullani 

* morum partem ma^j's laudaveris; nam prope foli batbaro- 

* rum lirgulis uxcribts contenti funt , exceptis admodim 

* paucis , qui non hbidinc, fed cb nobilit^tem , piurimis 

* rupriis un.biurtLr. \C hen polygamy was in that country 

* fo litile prscflife 1 , we may be certain, tbe fuYLbuJiHg 

* ix'iviiS did noc remain in vigor. And Tacitus accoraingly, 

* mentioning the general rule, do tern non uxor marito, kd 
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' uxor! maritus offert, explains it away by obferfing, that 

* the only dos yiven by the bridegroom, were manlage- 

* prefents , and that he at the fame t me tecesvwd mrrriage* 

* prefents on the bride's part. * Sketches^ vol. \,p, 192. 
It would pain me to open up, vvi h m-nutene^s , all the 

miftakes which are crowded into thib pafTage. 1 fhall juft 
. g!an:e at them. Polygamy, in fact, never prevailed am- rg 
the German^ ; and of this , the treatife ofTac'tus, and the 
laws of the barbarians after their conquefts , are the moft 
ftrikinij and decifive proofs. See Ch, i. Secl. 1. ^ote 14. 
Keirher w re women bought in Germany , nor docs Tac tts 
afhriTi, that the dot confilled of man i^ge- prefents. The 
interchange of prefentB by the married couple and the dot , 
were feparate and diftindt. . The intention of the former I 
have already explained. See Cb, i, Seif, 9. ynte e. \C^hat 
the latter was , I have juft now faid ; and i appeal to the 
•Dthoritt?8 which fupport my notion. 

The fQurce of all thefe errors is, the idea entertained 
and inculcated by this eminent writer, that the wcmen , in 
rude times, are of fo litt'e c^nfideration , that they are 
objects of traffic Hence he conceived, that the das muft 
he the pure hnfe-mmify of the wife. That it was not fo, wo 
have feen ; but , as the opinion has bet-^ pretty generally 
received , and has got the fanvfUon of Profellur AlilUr, as 
well as that of his Lor (hip , it is proper to (Sonfider its 
pr priety with fome attention. 

Though it every where appears , from the examination 
of the barbaric laws, a-ul from the books of the earlieft 
lawyers, that the (/or or dowcr vva> the provifion allotted 
for the maintenance of the wife, it is not to be denied, 
that, In ancient legal monuments, there occur the expref- 
fiont dxmtAw nuptiahs , p ctitm wcoris , ^ pntimn dotif. 
And thefe, I perceive, have contributed to induce Mr. 
HHillar to go into the fancy , that anciently , in Europe , 
the dot was the price, or purchafe-money of the wife. 
Obfetvationt on tbe difitnSion of rankf p, ^o. 1, edit. 
If, 1iowever,Iam not very widely m ftaken, thefe expref. 
fiooB apply , in no cafe, to the purchafe money of the wife i 
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but exorefs the provifion made for Fier, in the event of the 
death oF the baad. This* 1 think, appears from the lawf 
of ihe barbarians. 

* i>« qu5 mulicT duntaxat Burgiindia mariti mortem 

* ad ftcu djs aut tertias nuptias , ut adfolct fieri, tortalle 

* trunii ric , & HIios hanueric , ex onni conjugio , do»a- 

* tionem nuptia^em dum advivit ufu frudu poffidcat : Poll: 

* ejus mortem ad unutnquemque ^lium , qucid pater ejut 
' dederat, ibvertator: tta ut mater neo donandi, neo^ven- 
' dendl , nee alienandi de his rebus quas in donatu>u§ 

* nuptiati accepit , habeat poteftatem. ' LL. Burgundy 
tit, 24. 

It is raid of one Folco, that he gave to his wife Gerlint 
atl he had ; ^ Omnia fua propter pretium in mane quando 

* Turrexit. ' Gianuotte^ Hift* of Naples , vol, i. p, 274. 
But this vas not the price or value of the wife. It was 
the morgengibe , or morning-prefent, about which there is 
fom ch in the bai^bariG 'aws , and of which the extravagance 
was fo great , that regulations were made to reprefs it. 

As to th : exprelFion , pretium dotis ^ we meet with it in 
the f jllowint^ orJi }ancc. * Si puella in^enua ad quemlibet 

* ingenuum venerit ea conditione , ut eum fibi mari^um 

* acquira , priu^cum puellae parentibus conloquatur ; & fi 

* obtinuerit, ut cam uxorem hab re p Jlu, pretiwn dotis 

* pa-^cntibUs ejus, ut juftuin eil , impieatur. ' LU JVifiaotb, 
lib. tit. 2. /. 8. The dower , it fermSi, was at times given 
to ch*^ parent , or to the relation of the woman , to be Icept 
for her ttC^s. This is (iilly explained by* the regulation which 
follows. * Dotem, puellae traditam pater exigendi vel con* 
^Tervandi Ipfi puellae habeat poteftatem. Quod fi pater aut 
' mater defuerint , tuncfratfes vel proximi parentes', dotim 
' qnam fufceperint , ipfi conforori (bae ad Integrum reilituaot^' 
LL» fFifigotb. lib* |. tit, i. /• 6, ap, Undenbrog, 

I Icnow that the cofiom of prefenting money at marriageg 
came to prevail amor»g the Germnn and Gothic nations , 
and among the Franks more particularly. In Fredegariur ^ 
for exam;^?e» we read this defcriptTon of the elpoufals of 
C oaidis. * Legati offcreates JoLidum ^ denayium » ut moa 
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* eft Fmcorom, earn partibut Clodovei fponfant* fiifl. 
Franc, c. ig. Lee us not, however, be deceived. Here no 

purchnfe was .made. The money prefentcd was only the • 
fymbol of a conir.id. This is illuftrated by the /Irra nttptialU 
of the WiGgotbs. *' A die iatae hujus Icgis decernimus, 
' ut rum inter COS qui difponfandi funt , five inter eorum 

* parentes , aut fortallc prop rqi os, pro filiorum mptiis 

* coram teftibus praeceirerit , detinitio , ^i. T^nnxA. s arrariit}i * 
*_ nomine datu^ fuerit vel acceptus, qunmvis fcripturae nan 

* intjr iirrant , nul atenu- proifjinio violctur , cum q- a dafui 

* clr annul us, ^: definitio facta coram teitibus.' LL» kVffyott, 
lib. ^. tit. 1. /. 

r>ut what refutes , in the moft decifivc manner , the notion 
tbat tb« wife was purcbaftd wirh the moitey of the husband, 
is the following peeuliirity. If a free m^n married his flave, 
and intended that his children by her fiiould fucceed to hig 
fortune, it was neceflary that hefliouli make her a pret nfc 
of her liberty. And, what is remarkable, one of the methods 
of making her free , was the very adt which Is talked of 
as buying the property of the wife \ it was the afligning hec 
a dovper or a morgergabc. * Si quis ancillam fuam propriam 

* matrrmoniare voluerit fibi ad uxqrem , fit ei licenda : 

* Tamen debeat earn ttberam thtngare , & ficfticcrc libcram, 

* quod elt Widerboram , & fegitimam per garathinx , id • 
' eft , per libertatis donarioncm ; vel per gratuitam donatio- 

* nem, id eft morgcngabe \ tunc intclligatur effe libera & 

' lerzitinia uxor, & fi!ii qui ex ea nari fuerint legitimi ' 

* hacredes cfficiantur. * LL. Lojignbard. lib. i. tit. i. /. g. 
Amor-R the Longobards the ^/oTTfr and the moigengabe came 
to bi f} ni.nyinous , and were fixed at the fourth part of the 
fubftance of the husband f. LL. Longobard. lib. 2. tit. 4. 

* Arrhct or arret in France , earnef! in EniManrl, anfl arUs in Scotlaml, 
fiiU exprefs the money advanced in loken tbat a bargain it conciutied. 

t A very fingvlar exception , te the 4oflrin« I advasee in tbit BOCtt 
is to br fount! in the records of ICnKlan4« and I am fbrprirtd tbat it hat 

efrnpcd the learned iiKliiftry of the writers whom I venture to oppore. 
I trufl , notwiih^anding , that my {general conclufion is not to bf 
ali:a«d by it. The cafe, however, is fo odd, tbat I will give it to tbS 
reader la tbe words of my autlior. 
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I might confirm thefe remarlcf by attending to the manners 

and cuUoms of ether nations. Among the inhabitants, for 
examo'e . of HindoUan , while they were in a fimilar ftate 
of manners with the barbaric tribes , the ordinances and 
u'ages in matrimonial concern"; , have a ftriking conformity 
wi h thofe I have now defcnbed. Thit is evident from the 
code of Gentuo laws *. ' 

* The woman's property,* fay thefe laws, * is whatever 
' (be recei.e$ during the aydmmi sbadee , the days of 

* marriage, 

* When a womtn dies, tlien, whatever ej!fcdi fhe 

* acquired during the aydmnd tbadii^ even though fhe hath a 
' fon living , fhall firft go to her unmarried daughter ; if 

* there ia but one unmarried daughter , flie ihaU obtain the 

* whole; if there a^ feveral unmarried daughteit, they- all 

* lhall have equal (hares. * . • 

Here there is clearly the dQvper of the barbarians , and 
it$ deftinatiott on the dficeafe of the wife«- in. a given or 

* John C«moi$«* fays Camden ^ 'fon of ^ord Ralph Camois* (a pre- \ 

* oedtnt not to be paralleled in that or oar own age), out c/kis owh 

* /rtcwilt <I rpeak from tht parliament • rotlt themfelves. Pari. 30. Kd. 

* J.) ffjve ami demifed his own wife, Mar5;.Tret, daughter and heir of. 

* John de Gaidefden, to bir William Paiuei , knight; and to the famt 
'[Vrniian] voluntarily gave, granted, releafed^ and guitelaimcd aii 

* tke goods and ehatteis which skt had, or othtrwifi hereafter mgkt have , amd 

* alfo yrhatever wom itt hi* hands ^ of tkt a/hrefaid Margaret's goods and 

* chattels , with their appurtenances. Sv as neither himfc/f, ror any other 

* in his name^ might , nor for ever ought to claim or challenge any intcefi 

* In tha aforefaid MarKam , fi'om kencafortk • or in tht good* or ehautls 

* of the faid ^UrKaret : v/hiohis* wimt tlic aneientt bid in one word, 

* lit omrsia fua fecum haheret ^ that rhe should take away with tier all 

* that was hrrS Ry occ.iion of which grant, when she demanded her 

* dowtr in the manor of Torpnll , an eftate of John Camois, bet firfl 

* ha-band, tiiere eommenced a Mtmottble AiiL Bvt tiic was eaft in it* 

* and fentenee pafTed, that ah* onyAi to havt no 4ow*r fiom ihea**^* 
Britannia ^ vol. T. p. 10^. • 

Even this example, however, of the liite of a wife, conBrms tlit 
Idea 1 inculcate as to the do* or dower. • • 

* Or Ordrnationr. of the Pundits, from a Pcrfian tnntlatioo mada 
from the nrifiival, wcUtco ia tl)e Shaalisrit lan^sge. London | prinic4 
in the y ear 1776, 
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fiipfofcd Iituation. There is fomething more. For the woman, 
among ihe Hindoos, as well as among our barbarians, 
might acquire oiher property bclide the ciouer, during rhe 
day<; oF niarriage* This is illuUratcd by the following 
regulations. 

The woman's property among the Hindoos is alfo ^ whate* 

* ver (he may receive from any petfon , as (he- is going to 

* her hosband't houfe , or coming from thence. 

* Whatever her husband may at any time have given 

* her; whatever fhe has received, at any tt«e, from t 

* brother; and whatever her father and mother may have 

* given her. 

* Whatever jewels or wearing apparel ihe .may hav« 

* received from any perfon. * 

Here we have , obvioufly , the marriagewprefents of tha 
relations and Friends , as among the barbarianf ; and , in 
the gifts oF the husband, there is a counter -part to the 
morgengabe oF our Forefathers, which is ftiU farther ex* 
plained by the FuUowing circumftance. 

The form of marriage among the Hindoos, termed ashore, 
is dcfcribed to be ^ when*a man gives money to a father 

* ar:d mother , on his marrying thtir daughter, and alfo 

* gives iomeihing to the daughter herfelf. * 

Here there is not only the dos or dower , to be kept by 
the relations for the ufe of the 'bride, but the morgen* 
gabe, or morning prefent, in the difpofal of the bride her* 
felf; peculiarities which conftituted the general charaAeriftics 
of thefe tnmfadions among the barbarians. 

This coinddeoce is probab'y to be fr>ond in all nations , 
Ih certain ages* or periods of their hiftory. It is an evidence 
of the uniformity of the manners of man in the moftdiftinft 
and dillant regions ; and it marks ftrongiy the importance of 
women in the early times of fociety and civilization. 'Code of 
Cert too Lavps y cbm^l. 

It would be irkCume to profccute this fubjedl at greater 
length. Law and hiftory uniformly concur to inform us, that 
ancient'y , in turopc, the c/ox was the provilion allotted to 
the wile , and not the price paid for her. The cuiloms of 
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other nations offjr their teftimony to the fame purpofe. And 
nat iriil alf.'ctun and reifoa , the gencrofity of manners in 
ruu;; tunss, and trie limiced ideas of property which then 
prevail, all join to fapport the conclunon. Yielding to the 
unite 1 t'orce of thefe partUulars , I fcrople not to» cootradiA 
pofitions which huve the fanctioa of diftingoiflied name>. 

C 5 ) In the procefs of time, regular forms or tds were 
invented for the conftitutioo of the 4xmer,' Four methods 
of Che dower prevailed more particularly over Europe , and* 
on that account, it is proper to recite and to explain them* 
The e w::re the dower ad oJHum ecclejiae , the dower iX 
ajjhifu ffatrh , the dow r by the cuJ}o.n of particular p'ace?, 
and he dower de la plus belle. And from thefe peculia ities, 
alfo , (here rcfuk: the molt clear and decifive proof, that 
th.: iin- w i> not the purchafe-mancy of the wife, but the 
provii'i -n for her mdincena"ce. 

I. rne dower uA ojiiu.n ecclcfme took plice when the 
btide^',r.Kj:n , having ."me to th^ dour of the church or 
m i.a tcry w he e h<; was to be married , and having plighted 
his tai h o the woman, and received hers , made public 
me ifion of the qa^ntity and proaortion of the land he de- 
figned f^ir her dower. in conieqoence of this tranftdion , 
(he might ts|ke polTsflion, on his death, of the provtlioii 
thus allotted to ner. 

s. The dower tx ajftnfu patrit took place when the (on 
endowed his wife, with confeot of his father, in the lands 
to whioh h; vv s to fucceed. In this cafe, the wife, on the 
demiTe of the husba id, wa^ to enjoy the portion afligned 
to her in the cifute of the fathec. ^ 

By the cujh n of fom^ counties, cities, and boroughs*, 
the woman had, For her dower ^ the half of lier hutband'i 
jpofT -ill 'ns , or tho whole. 

4. Die dower de la pl:tr belle had p'ace when a perfon , for 
example, being feize 1 of iorty acres, of land , of which he 
he d twenty ny knight-fervice , and twenty in foccage , took 
a wif-', hid a fan, and i^iying , left him under age. The 
lord of whan the Unlwas held m knight-Cervice , took pof- 
fciUj.i of ens iw^aty acres, as guardi^a of the minor in 



Digitized by Google 



IN EUROPE. 



189 



chivalry ; and the mother entered into the epjoymert of the 
other t.v\ enty, as guardian in focea(;c. In this fituation , the 
mother nii^;ht bring a writ of V/orrfr agair.fl; the gunrdi^n in 
chivalry, to be endowed of the tenements hold n in knight- 
fervice. But the guard an in chivalry, p'eading in his defence, 
that (lie is guardian in foccage, might require from the 
court that fhe be ebjudged t» endow heifelf in the fuirefl 
of the ttuements Ihe polTefles. And , if iht could not ftiow 
tliat the property, in foccage was unequal ^o the purpofe of 
the dower, the guardian in chivalry retained the lands 
holden of him during the minority of the heir. The woman, 
then aifeabling her neighbours , took poflefTion , in their 
prefence , of the fairtji pan of the foccage- l.nds, to hold 
them during her life, under the title of the do-wer de la 
plus belle, Littleton^ th. ^. The Conuveiits of Sir Ediooard 
Coke i and Alotjf. Houard ^ and the Glojfaries. 

It is thus, that the fimple regulation, mentioned by 
Tacitus^ grew in time vafious and ccmplicated. It iven' 
yet makes a figure in our laws. It is to be feen in the 
provifions they hold out for the widow. And , it may te^ch 
us to fufpcdt, that en?Llments , which appear to be deeply 
founded in leglllative wisdom, are often nothing more than 
improvements of the ufages which natural realc^i and ex- 
pediency ha?e ftruck out in a barbarous age. 

(6) The lawi of the ditferent nations of the barbatiaoa. 
wy in the dower or provifiun they ordained* The Longo* 
bardic Uws made it the fourth part of the eftate of the 
husband. LL. Longobard* lib. i»tii. 4* /. 1. Th-^ Wifigothic 
conftitudoos made it the tenth part of the fubftance of the 
husband. LL. IViJigotb* ap. .Linden brag, p, And, in 
England « the legal dower conffted of the third part of th« 
lands or tenements of the husband. Coke on Littleton^ p. \ i, 
C 7 ) * Movgen Germanice fignificat mane ^ gab, donatio^ 
' unde dicitur morgengah , donatio ladi mane. ' Giojf. 
Lindei:brog. p. 1441. * Dc civiiatibus vero . . . quas 

* Gailefuindani tiim in clote , q'.iam in t>io>ga?ifgiba , hnc 

* eit , matutinali dono , in Franciam venieniem cercum eft 

* ad^uiUviife. * Greg, lurou, lib, 9. e, 20, See tariher 
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LL- Lurgund. tit. 42. /. 2. LL. Alaman, tit. Ltn 
Eipuar, tit, }7. /• 2. LL» Longobard. lib, 1. tit, 9. /. 
13. &c. 

A learned and ingenions writer has obfenred« that, in 
England , there are no traces of the mwgtngabt. Obfcrva^ 
$ioM 9U the Statutes , p, 9.. fd edit. This I fufpeA is a 
niftske. The morgengabe h ment'oned in the laws of 
Canute, ' and in ^ofe of Henry I. LU Canute par. s. c. 7 r« 
LU Hem, 1. c, fo, ap, fVilktns ^ p. 144. 967« The pin- 
money of modem times, it is probable , grew out of this 
ufage. 

A pecnUaf -'kind oF matrimonial engagement was called 
ntatrimomum adnT^jLi^anaticam ^ which is to be diftlngutfhed 
from the rite I now mention. This form of marriage did 
not permit of dorper , and the vv'fe had only a morgengabe 
or prefent. It was intended for the benefit of men of rank, 
who had loft their wives, but had childr.n. In confequence 
of it, they could legally conned then/elves W:th low wo- 
men , who , receiving and being entit'ed to no dower, could 
not burden their cftatcs. The ilTue of fuch connexions had no 
power of fucceflion, and inherited no digni y. But proviGons 
might be madtf for them*, It was out of this fource , chiefly, 
that the ehurcif of old was fupplied. Men of influence could 
there depofit, moft fecure'y , the fpawn of their concubinage. 
And it ftill is, and ever will be, wherever it is wealthy, 
an afylom for this produce 9 and for the younger fons of 
noble ftmilies. 

This fcheme o{ legal concubinage is prevalent, at this 
hour, in Germany; and women, man id aP'er this odd 
iafhion, ire termed left-hand d wives; becauC; it is a part 
of the cerenrony for the bridegroom to give his left hand to 
the bride. Of ibch connexions , a« in ancient times , the 
iffue are baftards, as to inheritance, and bear neither the 
name n^ r the arms of tiie father. Baron von Lovpbeu otf 
"Mobility. 

Befide the morgetip.ahe ^ or the prefent by the husband, 
it was common, at marriag s , for the relations, and ot er 
pexfons connedcd widi the paities, to ex^iefs tbeii latis* 
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fcdioa by making gifti^ ' Gaodent nanuribut^ * U t put 
of the cliaraderiftic defcripHon of the ancient Geimans hf 
Tacitta* * Frand Yero , ' fayi Gregory of Tottrt , when 
fpeaking of the maniage of- the daughter of Chilperic » 

* muiu munera obtulerant> alii awDOi, alii argentum, 

* nonnuUi eipios, plerique veflimenta, & nnufquirque uc 

* potuit , donativum dedit. ' Hifi, lib, 6. c. 4^. 

Thit cufto.n pervaded all ranks of fociety. And the money 
or penny weddings uhich ft ill prevail ia (mall villages and 
hamlets are a remain of ic. What , in one age, difgraces not 
the palace of the prince , is to be confined in another to 
the hovel oF the ruftic. 

( 8 ) The powers over a morgengabe , mentioneJ in the 
text, would not probably arife all at once, but gradually. 
The two former, I imai^ine, would be long known before 
the latter; and extenfive powers oviir a morgengabe , con- 
filHng of money , would fooner be exerted, than over one 
confifting of lani. Of a morgengabe in land, there is the 
following difpofition or bequcit by Gertrude , a German lady 
of high rank, in the year 127). 

* Allodium fitnm in Gnezzenpach, ad fe donationia titnio 

* -pertinens , quod nmgengab ▼olgariter nuncnpatur , cul- 

* torn & incoltom , quaefitum & inqoiliniiQ , com c^mnHHia 

* attinentils ecclefiac S. Petri in i^nte liberaliter & abfolate 
. * ordinat, teftatur, tradit, & legat.' Boebmer de Secund* 

l^upt. iSufir* Pirji c» a. $. 41. ap» Meinec. Elem, Jmr, 
Germ, p. Ill, 

The clergy« by befleging the beds of the dying, procured 
many legacies of this kind; and their rapacity, though 
fhocking and abominable , contributed to haften the powers 
of the alienation of property. 

(9) * Habeat ipfa mulier morgengab, & qtiod de paretic 
' tibut ejus adduxcrit ^ id eft, Ph aderphtum.' LL. 
Longobard. lib. 2. tit. I. /. 4. See a)fo LL, /ilay,ia>t.tit. 5 5. 
LL, IViJigoth* lib, }. tit, i. /. %, LL, Longobard, lib* i* 
tit* 9. /. 12. 

In England , and in other countries , the term Vhader* 
Jium , which figniHes paternal ejiate | was unknown ^ but 



Digitized by Google 



I 



ips A VIEW OF SOCIETY 

/ 

' # 

the term tnaritagium imptifld In them the prevalence of the 
• cuftomf * MakITAOIUM dicitur id quod viro datur cum 
' uxore; doiem cnim appcllamus Angli, non quod viraccipit, 
' fed quodfemtna/ Speim. Gloif. p. 409. In the Formu/are 
jin^/icanum , th rc are pr.ferved anc ent fcofraents of land 
to the husbands of the daughters and fiftcrs of ih^^t^rantors , in 
which maritaoium is t^e term employed ai exprcllive of tbe 
elVue of the w man. See /ippcnUix No. 2. 

The following law of the Longobards , on the fubjedt of 
the portion, or eftate of the woman, feems to be very curious- 

* Vid-ja quae in domo patris aut fratris regreflfa eft , habeat 

* fibi morgangab vS: m-etiiium: Dc fuderjio autem , id eft, 

* de alio dono , quantum pater aut fratei dederit ei , quando 

* ad maritum ambu'tveric , mlctat IN CONFUSUM cum aliit 

* fororibos." LL, Lo«gob. Ub, 2. 14.. /. i 

This commiition of the portions of the women , is treated 
by Uttleton^ in his tenures, lib, ). cb,2. But nothing 
of the hiftory, or the philofophy of the cuftom , appears there. 
A woman who had been married , and had rec ived her 
fuderfium^ might , on the death of her anceftor , if tho 
portions of her fifters were to prove higher , mak a commix« 
tion of the tenements , and lay cUim to an equal Hiare. if 
thef were to prove lefs, fhe might retain her faderfium. 
This comniixtion was caiMed Hotchpot ^ from a difhofthat 
name, Littleton, p. 167. * Hotchpnt , fays row?/, * is 

* a v/ord that comcth out (»f the lowe countri :s , where 
' Hut j'pot fignifieth iiefli cut into pretie pieces , and fo .'den 

* with herbs and roots. The Interpreter , Edit. 1607. This 
difli is fti'il in particular efteem in Scotland. Littleton , as 
citi^d above , makes hotchpot , in its natural meaning , to 

. fignify a pudJing compofed of different ingredients* 

The eftate brought by the woman to the hnsbandt when a 
full infendation, was called MariteigUtm Hbtmmi when 
otherwife » it yfM' maritatfium Jervitio obttoximiu Giamriif 
Hb. y. Regiam MBjefiatem , Uo, s* BrA^oit , /t^« a« FUta t 
lib, ). Littleton^ lib. i. 

(10) The dot , or domr^ which had figured fo noeb, 
was thiis to be gradually Cwaiiowed up in the jouuure s and , 

in 
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in this lituation , it came to exprefs the eftate brought to the 
husband by the wife. This circumllance is well illuftrated 
by tiie fo lowing example in Muratori^ an. 1209. 

Azo y Eftenfis Marchio , in publico convento barOttom 
' liOmbardiae , warrancavit ft profefltts fiiit , fe accepifle In 

* dotem a dumina A;iz , fiUa quondam Rainaldi princif^ 

* Antiocheni , quam in matrimonio Cht recepeiit , doo mi^litf 
' marcharum argent! « ac inde ^ure pignoris ft donationit 

* propter nupr as , inveftiviffc dominam Aliz dc tant s de fnft 
*" bonis & poH^ fli *nii>uk & immobilibus , ubicumque habeat, 

* vel adquirere deb^ar, iir vuleant duplum fuprafcriptae ^ofzf 
' & ionationis.* Aitt^q, Ejiettf* #Offf. t. /I. fgi. ap HeiMtCm 
£/em. Jur. GerjiT. p. 120. 

] preccnd not to fix rhe precife time when dos afTumed 
this fcpfe. The nieaning of words , varying perpetually with 
the fluctujtion of marners and rhe intermixture of nations , 
gives an almnlt impenetrable daikn fs to the middle at;es. 
Thi pale inquirer is often to forf. ke an interpretation he had 
ohofien , and on which he had bu it. Language is to deceive 
him. He is to attend to cuftoms and ufages; yet cufloms 
tnd ufages prevail for a time , are loft , and ftart up again. ' 
He is involved , and wanders in the double gloem of antiquity 
•nd^barbarifm* 

(11) 'Dulciffima filia mea His, ego ilte. Diutoma Ted 

* impia inter nos confuetodo ter etur, ut de terra paternt 

* forores cum fratrtbos portionem noa babeant Sed ego 

* perpendens hanc impietatem < (icut mihi a Deo aequalitet 
' donati eftis filii « ita ft a ine fit s aequaliter di'igendi , ut de 

* rebtts meis poft meum difcelTum aequaliter gaudeatis.^ 

Cbarta ap. MarCulp, Form. lih. 2, r. la. 

* Inter Burgundiones id volumus cuftodir? , ut, fi quis 
,* filium non reliquerit , in loco filii filia in patris mauifque 

* haereditate fuccedar.' LL. P,iiY()iitjd. tit. 14. /. i. 

* Si quis Loncobardus fine filii' legitimes mafcu'inis mortuus 
*fberit, & filiam dcreliqiierit unam aut plures legitimas, 

* ipfae ei in omncn) haerediotem patris vel matris ^uae , tan- 

* quam filii legitimi mafculini, haeredes fuccedant. LL, 
iottgob, lib. tit* 14. L 19. See farther, LL, Saxon, tit. 7. 
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XL. Angi. ^ Wertft. tiu 6. La Coutume Rtform/d du Payit 
^ Ducbif de NormMtdh^ tomnuntUpear Bafnagt^ tome x, 
f» 388* SeMa Fettdalia Tbomajtanu , ^. 26 — 29. 

(12) Thite are frequent examples of ladies exercifing the 
civil rights and the jarifuiaions of fief;. Of courts held 
by them » and of decrees tb^y pronounced , there are curious 
evidences in Muratwi^ Autiq, haU McdU JEm^ 90L i* 

p. 489* ^14. 718. 970, 97 «• 

In a learned work, entitled, le Droit public de France 
iciairci par les monumens de t'antiquit^ ^ we meet the fol- 
lowing notices , which are authenticated frcm records. 

* Muthilde CorattlTe d'Artois eut feance & voix delbe- 

* rative comnie les autres Pairs de France , dans Ic proces 

* crimincl fait a Robert Comte de Flandres. 

* Jeanne fille de Raymond Comte de Touloufe preta le 

* ferment , & 6t la foi & hommage au Roi de cette pairie. 

* Jeanne fille de Bauldouin fit ferment de fidelite pour 

* la pairie de Flandres. Marguerite fii feeur en h^rita & 

* aflifta comme pair au c^lebre jugement des pairs de France, 

* dona^ poor le Comt^ de Clermont en Beauvotfis.' Bouquet^ 
fm t)8# See farther Bmffel , ufa^^ ginktU des fiefs ^ 
Uo, 9. cb* 14. 

In England , in the reign of Edward HI. there were fum. 
inoned to parliament by writ ad coDoquium 'tv traSlatum 
by their proxies, Mary Countefs of Norfolk, Alienor 
Councefs of Ormond , Anna Defpenfer , Philippa Coonteft 
of March, Johanna Fit'^water , Agneta Countefs oF Pembroke , 
and Catharine Countefs of Athol. Gurdon's Hift. of the High 
Court of ParliameJTt, vol. i.p. 202. Parliam. Snnimons^ 269. 

(i The ornaments of the mother went ear'y by fuccefllon, 
to the daughters ; and , from the laws which prove this 
peculiarity , *it is alfo to be inf- rred, that the pailionofthe 
women for drefs was keen and Urong. 

* Ornamenta & veftimenta matronalia ad filias , abfque 

* ullo fratris fratruni^ue confortio) pertinebunt.' Bur^uutL 
tit. ^i, i, ^. 

* Mater moriens filio terram, mancipia, pecuniam dimittat ; 

?ero (polia coUiy id eft , murenas » nufcas , mooilia » 
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* irnures ^ vefles, armillas ,• vel quidquid ornamenti proprii 

* videbatHf habuiffe.* LL, AttgL ^ [f^edn. tit. 6. I. 6. 
(14) * Si quis propter iibidinem libtrae manum injecerit, 

' tnt Virgini (eu uxori alcerios , quod Bajuvarii borgrife vocant, 
torn yi. folid. componat.' ' LL, Balwan tit. 7. /. 

* St itidmnenta fuper genicula eleraverit quod homilzoniil 
*. focant 9 cum tiu folid. componat' < Ibid, /. 4. 

* Si autem diferimiudlia ejecerit de capice, WuItwOtf 

* dicunt, vel virgini libidhiofi crinet de ctpite extraxerit^ 

* cum xii. fol. componat.' Ibid. /. 

' Si qua libera faemtna virgo vadit in itinera fucrinttf dnat 

* villas, & obviavit earn a'iquia & per raptum denudat 

* caput ejus , cum vi. fot. componat.- Ec fi ejus veftiment* 

* Icvaverit , ut ufque ad genicula dtfnudet, com vi. fol. 

* componat r Ft fi earn denudaverit ut grnitalia ejus appa- 

* reant, vel pojieriora^ cam xii. fol. oomponat.' LL, Alamatt^ 
tit. <i%. /. f. 

Si quis liberam faeminam per verrnda ejus comprehen- 

* derit iiii. folid. componat , & duos folidos pro freda.* 
LL- Frijton. tit. 22. /. 89. Sec farther i/L. Sal, tit, 552« LL, 
Longobard. lib, 2, tit. 9^. A 16. 

, One^muft fmile at the fimplici' y of thefe regolationa. tliey 
are proofii , iiotwithffauiding , of the refpedt entertained foif 
ehaftity. They exprefs, immodeffly; thedclicacteiiofarodey* 
but refining people. They offisnd viituef » in Che tery nfl of 
j^fomofing it. 

Similar inftitottoiil or regulations i may be feen ih the oode 
of Gentoo laws; bnt, ad they are expreffed arith a ftilf 
greater freedom of language 9- I avoid to give any eiampieiif 
•f thenu Cb. 19^ 

SECTION ItL 

(l) * PrINCIPES ref^ionum atque pagorum inter fuos jna 

* dicunt , controverfiafque minuunt.* Caefar , de Bell. 
GaP, lib, 6, c. 22. See a fo Tacic. de Mur. Germ, c. 12. 

Jhefe $rinei£is becaiB€ K>id8 01 barons , after the coa%uei»9 
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of the barbariani , wd , b this hft ftate « contiiraed and 
imp'oved the privUegei diey had previoufly poflefled. Difftn* 
toncerningtbt Antiquity 9f the EHglisbCoHftU$i$ioni Part 
In Germany ^ there was probably no appeah from th eir ded* 
fiona. 'For <, in the German commimittes , it is faid , there 
iraa no common magiOrate; ' N uUus communis ett ma|$iftrati}s/ 
Caefar , tbid. The judging, without appeal , wasexctcifcd . 
m all the Gothic kirgd. ms by the higher divifion oF the 
nobility. They had the />;9^ and the /ftw juftke^ l\it jufiice 
haut & has, altc ir hap. 

It Would lead to dttai b improper in this place , if I fliould 
attempt to explain the origin and growih of the different privi- 
leges of the nobles. But 1 may hint my furpri''e, that thcfc 
topics, fo full of curiofity, have fo little attracted our anti- 
quaries and lawyers. The .j^irifdidion and powers exercifed 
by the great , forqi a remarkable itep in the prog re fs of the 
European governments. Loyfeau, indeed, and many Frencb 
^wriiera , make an eafy difciUfioa ef Ai» matter , by afiedting 
to treat them as encroachmenti on monarchy y or on the rlght» . 
of kingB. And Dr. Robertfon hu given hit fandioo to thii 
opinion. Hifl. of Char Us V. voL u f, 6o.. 

A perfei^ion, however, of govemmentiy or 4>f regal 
jurifd diun , ii thua fuppoftd , in the moment of ita rife ; • 
dicumftance'y contraai^ory alike to natural reafon and ta 
ftory. Government is t\ot perfect all at once : It attains not 
maturity but by flow degrees. The privileges of the nobles were 
prior to its perfed (late. In fact , it was by the abolition of 
thefe that it grew to ftrcn^th and ripenefs. The monarchies 
of Europe were completed, when the high privileges of the 
nobility were deflroyed. But thefe privileges were exercifed 
b tore government was undcritoodj and before kings had 
afccrtaiii-d iheir prerogatives. 

(2) An old writer , fpeaking of the greater barons or lords, 
has thefe words. * In omnibus tenementis fuis omneoi ab 

* andqm legalem habuere juiUciam , videlicet , fermai « 

* fojjamy fur cat t & limilia.' Gfrvafits Doroberu. ««. ii9{* 
mf, Du Cat^e^ voc, Foffa* 

Ptodltores & transfugas,' fayi TacitHt of (he old Geimm, 
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' arboribus fufpimdunt. Ignavos & imbelles % oorpore 

* infames cotm ac pa/uiie, injedta infupcr crate, mergunt^ 
De Mor. Germ. c. 12. This defcription has, doubtlcfs , 
a reference to the German nob es or chiefs who prefidcd in 
the ecu ts of the canrons and dillricts into which a tribe 
or community was divi 'ed. And , dois it not cull to on 's 
mind ths pit and ^aUorifs , or the right to deiermine dc alto 
^ bajjo of the feudal nobility? 

The power of mercy, or the pardoning of a criminal after 
ientence has been pronounced agiinft him, is a curious cir- 
cumftance in criminal jurifdidioB. 1 ihould think , that it 
was exerted by the lord or baron in his dominions before it 
could be exercifed in a general manner by the fovereign. The 
connexion betweea the lord and the ?afl4l wa> inamate ; and 
the felony of the latter being chiefly an injury to the former', 
it might naturally enough be imagined , that he was intitled 
rot only to forgive the offence, but to fufpend the punifhment* 
To his proper vafials , the fovereign m'ght alfo adi in the fame 
way. It was thus, in fad, in the Anglo-Saxon period of 
our hiftory. For the king had then only the power of par- 
doning crimes as to himfjlf. But, on what principle did 
the fovereign begin to exert the general prerogative of par- 
doning criminals , every where through the Rate, after con- 
demnation? The quellion is important, and might be argued 
with great Ihow, and much ingenuity. But the narri^w boun- 
daries within which I muft confine my remarks, admit not 
of cither. I can only hint at my idea, and mult not wait to 
infift upon it. 

When the territorieal jurifdidiont of the nobles were to 
decay, they loft the privilege of giving pardoni , as well 
as the other advanmges annexed to their fiefs. The jndgei 
who (iicceeded them , were not to poflefs their prerogatives. 
Other , and more coltivated maxims of law and equity , had 
grown familiar. UnconneAed with the dif^ributions and the 
offices of juftice , but as peers , the nobles were to ceafe 
to interfere with law and bufinefs in their cll te<t or territories. 
In this condition, their prerogatives could pafs no where 
but to the crown. That of mtrcy was to be fwallowed up 

.0^ 
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with the reft. W'ben regular courts were eredled , and when 
the barons neither leviej troops, coined money, nor par- 
doned crimcA , all ihefe privileges were to be exercifcd, 
cxclufivcly, by the fovereign. Ai! the members of the com- 
munity were then under one head. Tl^e kingdom feenied as 
it were to be one grest fief, and the people looked up to 
the fovereign as the onjy fuperior. 

Tbe adt of parlianent which had the nXk^ to abridge, 
(or ever, the high prerogauves of the nobles, deckres, 

* That no perfon. or perfons , of what eftate or degree (bever 

* they be , from the firft day of July , which lhall be in tbe 
' ye .r of our Lord God isi6, fliall have any power or 
*' authority tQ pardon or remit any trcafons , murders , mgn* 

^ ^ (lughters, or any kind of felonies, whatfoever they be ; nor 

* any acceffaries to any treafons, murders, mar (laughters , or 

* felonies; or any outlawri- s, for any fuch offences committed, 

* perpetruted, done, or divulged, or hercafcer to be committed, 

* do'ie or divu ged by or againft any perfon or perfons , in any 

* part of th:s realm, NX ales , or to ihe marches ol the fame; 

* but that the King s Highnefs, his heirs and fucceffors , Kings 
' of this realm , Jhall have tbe . whole povrcr and authority 
^ thereof^ united and knit to the imperial crown &f this 

* realm.* St9t* 27. Henry VIIJ. c, 24. 

()) Du Cange, Differt. 29. fur I'Hiftoire de St. Louis, 
Bruflei , ufage general des fiefs , Uv. 2. 

(4) * Sufcipere tarn inimicitias feu patris feu propinqui, 

* quam amicitias, necefle eft. ' T^ii, df Aion Germ* i\ 2f * 
Hence the deadly ffuds of our anceftors* Such is the ftate 

of manners in all rude ages. The American carries his friends 
fliips and his refentments to extremity , and delivers them as 
• . an inheritance to his fons. He is the beft friend, and th^ 

bittered enemy. When he is difpofed to be hoftiie, he 
knows how to concea' his fentimerts: * He can even afFedt 
' to be rcci>nciled ti 1 he catches the opportunity of revenge. 

* No dillance of place, and no Icnj^th of time can allay 

* his rcftr.tment, or prottd the object of it.' Europe 
Settltm. in Anier. vol. 1. p. 16^. 

It was in Cimfcquence of the principle or right of revenge, 
that the Greeks made it a maxim of their creed, that the 



v • 



Digitized by Google 



IN EUROPE. 



199 



gods punifh the crimes of the wi.ke'i upon their innocent 
pofteriry. Ic was a confequence of it, that, even in modern 
times , thofe inclement and ungenerous laws were enaded, 
V'hich taint the blood of a rebel , wrich dare to violate the 
fa red rights of hiipunity , and to puniih a biamelefs progeny 
vith p na ties and forfeirures. ^ 

( ^ ) ' In Gullia , non fufum in omnibus civitat bug ^ 

* atque pagis partibu que , fed pene etiam in fmgulis (iomibus, ^ 

* fucuoues fuiit; earumque fuctionum funt priucipes ^ qui 

* fummani audoritatem eorum judido habere ex itimantur ; 
' quorum ad arbicrium judidninqae flimmt rerum confiiic* 

* romqne redeat.' Caefar ^ de BeBi Gall, lib, 6* c. lo. 

After the Germanic cenqoefts, the words faidu^ ftid^ 
feetb^ and feud^ came to expreft the hoftiiities of the 
combination of kindred, «ho revenj;ed the death of any 
perfjn of their blood , againft the killer and his race. In 
the Anglo-Saxon period of our hiftory, thefe fa(flions and 
hodilities were prevalent to an uncommon degree. And, 
what is worthy of obfervation , when a perfon was outlawed, 
and could form no combination of this fort for his protcifltony 
but might be put to death by any indiv dual who met him, 
the term frendlcs-man ^ exprelled his condition. ' Talem,* 
fays fhiu'ton , * vocant AnpUci Utlaughe , & alio nomine 

* ajjtKjuitus folet nominari , fcilket F&£NULES-man. ' 
Lib J. 129. 

About the year 944, King Edmund, with a view of 
reprerting the violence and pernicious tendency of fuch con-^ 
fcderacies , cnaded the following method for their regulation. 

* Memst, & hos omnes taedet impiarum & quotiuianarum 

* pugnarum quae inter nos ipfos iiont, & proptereain hunc 
^ modum ftatoimof. Si quia alium pofthac 'interfecerit, 

* folus cum Interfedti cognatit faidam gerito-, cujutunqu* 

* conditionit fuerit, ni ope amicorum integram weram intra 
^12 menfes perlblverit. Sin deftituerinc earn cognati ^ 

* noluerint: Volumus nt illi omnet [praeter reumD ifiiida 

* fint liber! , dum tamen, nec vidum ei pcebeant, nec 

* refogiom. Quod fi quis hoc fecerit fuis omnibui apud 
^ xpgem mvlfftacor , & cum eo qnfoi dcftituit nuper , fyid^m 
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* jam fuftineat pr p'nquorum irterfccli. Qu? vero ab alio 

* cognac >rum quam a rco fumj ferit vindidatn, lit in faida 

* ipfjus regis & amicorum foOium omnium , omnibufquc 

* boms fuii* plcd^ic.r. ' LL, Edmund, ap, bpe/m. Giojf, 

The method of compounding , or Qt buying away the 
fefentment oF the injured kindred , is thus d«fcribed bj 
the fame prince, . / 

^ Prud-.ntium eft* fiiidae compefcere. Primo C dc more 
^ gentium j oratortm mi tet interfedor ad cognates interfcdi, 

* nunciacurum fe veli« eifdim fatisfacere. Deinde tradatur 

* inrcrfedor in manus orator s^ uc coram vcniac pacate , 

* & d J iolvenda wera ipfemetrpODdeat.Sponram folvi fatifdato* 
' Hoc fdcto, iniidctur mundiom regis, ab i!lo die ufque. 
' in 2 ! nodes, & coliiit igii muldain dependito ; poft alias 

* 2 1 nodrs njanbot.im , & node 21 fequenci primam were 
' folutionem runicnto. ' LL. Edmund* op, Spchtu Glojfi 

p, 210. tif jyukitis ^ p. 74, 7?. 

Tranfud ons ut the fame nature , charadcrize the criminal 
jurifprudcnce ot all infant n tiuns. * Ciiminal matters* fays 
a nidit acute and elegant writer, 'are generally compro- 

* mifed among the Ameri ans in the following manner. The 

* offjnder abfents himfeif ; his friends fend a compiiment 

* pf condolence to thofe of the party murdered. Prefentt 
^ are offered , which are rarely reftifed. The head of the 

• ^ family appears « who 9 in a forma! fpeech , deli? ers the 
^ prefents, which confift often of above fixty articles^ every 

* ^ne of which is given to cancel fome part of the oflence, 

^ and to affuage the grief of the fuffering party. With the' 
' firft he fays , By this I re*nove the hatchet from the 

* -wound ^ and make 'it to faH out of the bands of him 

* -who is prepared to revenge the injury ; with the fecond, 

* I drr/ up the blond of that vround; and fo on , In apt figures, 

* taking away, one by one, all the ill confequences of the 

* murder. Euyop. SettUm. in America^ vol. i. p, 174.. 
The hofli'ities and fadio- s of which I fpeak , were fup- 

p rtec^ among the Ang o-Saxons , as among the Gauls and 
the Gifimans , by (he authority and countenance of the chiefis 
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ard the nchlcs. In the Norman times , the baron? gave 
le.'ters or mandates of protection to individuals, whom they 
were difpofed to fcrve. Even kint^s gave obligations to 
abb ys and mona'leries , by which they were bound to proieft 
them a.'ainll vio'ence of every kind. On the confideration 
of fi '.cs ^ ri:ey w.^e even to rem't thiir own animofities , 
and protect ciiniinals from juftice. See /Appendix ^ ^. 
The fame things hdd place in the other kirgdoms of Europe. 
Men J weak , and wirhout ftrength , bought the afliftance 
and proce(^ian of the ftrong and powerfuL Du Cangt^ vocm 
Saioamenttm Capitaiicium, Form. Soleu. ap. Balia. 

( 6 ) Afcer the beautiful difcovery of a magiftrate , lihe 
violence of the injured is corre^ed ; and it ii then , probablf, 
that fines and compenfations for offences are invented, or at 
lead eftabliflied. * Nec implacabiies durant,' fays Tacitut^ 
of the refentinentt of the Germanty ^ luitur enim etiam 

* homicidium certo armentorum ac pecorum numero, reciplt- 

• que fatisfadioncm u -.ivcrfa domus. ' De /)Jor, Germ* c. 
THcfe Hnes or compofitions , of which it was the objed 

to C.iikl) he revenge cf the relations of the perfon who had 
fulFered , vverd originallv fcttle J by their agreement with the 
pftender, or, by the difcretion of the magiltrate. Afterwards 
they were fixed by ojdinances. The Anglo-Saxon laws, as 
well as tiiufe of the other barbarians , recount not only the 
liatcd fines for particular off.njes , but for particular perfons, 
from the prince to the pealant. When the delinquent could 
not pay the fine , which was to boy away« or to gratify 
the refentment of the injured family, the law, before it 
was improved 9 delivered him over to' their refentment, and 
the wiui ftate of nature revived again. Compofitbnt of thit 
]{ind were Jcnown , anciently , in Europe , under t variety 
of namei. See in the GIofTaries, IFera^^ Faida^ Comfofiio^ 
JFerge/dum^ &C. 

The exadt 'tt of fines to the injared, among the ancient 
Germans, I confider as a proof that, in criminal matters f 
they haJ proceeded to appeal to a judge. X therefore differ 
• from Dr. Robertfon, when he obferves , that, * among the 
f, fOLQim Geriqans, 9s well 9» other oationi ui aiimilatfiate 
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* of focicty, the right 'of avenging injuries was t private 

* and perfonal right, exercifed by force of arms , without 

* any referrnce to an u ^pire, or any appeal to a magiftiatc 

* for decifion. ' HiJ}. of Cbarlei V. vo!. i. p. 274. 

In fad, it was not even folely the fine to individual* 
that was known among the Gerniins. They had {idvanced 
much farrher in criminal jurifprudence. Ic was thot-pht that 
the criminal , befide offending a particular family by the 
injury done to any of its number, had alfo offended the 
(bciecy, by breaking its peace. A fine, Kkewife, waff , oa 
this account , evaded from Hibi , and went to tbe public 
or fife. And thus Mr. Hume« too, is miftaken, wben he 
will not allow tbat the Germans had made this-ftep towardt 
a mote cultivated life. Hifi, of England ^ voL t. p, 1(4. 

Thefe different fines , the compofition to the individoais , 
and tha*^ ro the public, are pointedly and beautifully difliii* 
guiOied in the following pafTage of Tacitus, Having men- 
tioned the methods in which the German nations punifhed 
the greater crimes , he adds , ' Levioribus dcli(ftis pro modo 

poenarum , equorum pecorumque numero convicH mulc- 
,* tantur. Pars mu dae fiegi vel Civitati : Pars ipj^ qui 

* vindicatur , vel propitKjuis ejus , exfolvirur. ' Dc Mor, 
Germ. c. 12. It is impolllble for an authority to be more' 
cxprefs or fatibfacftory againfl: thefe eminent writers. 

After the conquefts of the Germans , the fine for d:fturb- ' 
Jng the public peace was exacted under the name of/rff/«;« ; 
and it is obfervable , that a portion of the profits of ic came 
to confticute the firfl falary of judges. 

The biographer of Charles V. I am f^nfible, profeffing 
to be guided by Baron Montefqoieo, denies that .* tho 

* frtdum was a oompenfatton due to the community , on 
^ account of the public peace ; * and oonGders It as * the 

* price* paid to the magiftrate for the protedion he bflbrded 

* againft the violence x)f refentment. ' Vol, t, p, too. This 
notion feems not to agreO with his former opinion , as he 
conceives that tht fredum was paid in the age of Tacitus 
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And I obfcrve he has aifo afTrmed, that the fine to the 
injured fau:ily may, in like manner, be traced back to the 
ancient (lernians *, which appears to be another incon- 
fift^ncy with his former declaration. But, waving any con- 
liJeration ot thtfe inudve tencits, 1 ih nk there is nothing 
more evident, than that the fredum was originally paid to 
the fife , or to the fovereign , for the breach of the peaoe. 
The following arguments are ftobborn, an4 perhaps con* 
clufive. 

' Fredum Tcg^lis compolitio PACIS. ' Glojf. Vei, o^* 
Littdtnbrog, p, 1404* 

* Hoc quoqoe jubemot, ut judi'ces fupra nominttt , (iva 

* fifcates , de quacanqoe libec caufa freda non exigant , 
^ priufquam facinus coniponatur. Si quia •atem per cupidi« 

* tatem ifta tranfgren'us fueiit , legibus componatur. Fredum 
' autem ncn illi judici tribuat, cuicuipQm commiiit , fed ill! 
' qui foiutioneni recipit , tertiam partem Fisco tribuat , uC 

* Pax perpetua ftabih's pcrmaneat.' LL. Ripuar, tit» 89» 

* 5)i quis liber iiberum infra januas ecclefiae occiderit , 
' co^nofcat fe contra Deuni injufte fccilfe, & ecclefiara Dei 

* polluiHe : Ad ipfam ecclefiam quam polluit Ix. fo'. componat. 

* Ad FiscuM veto Gmiliter alios Ix. fol. pro Fredo folvat: 

* Farcntibus autem legitimum weregildum folvat** LL, 
jiUimoi. tit. 4, 

* St nobilis furtum quodlibet dicitur perpetrafTe , ^ fiegare 

* vo'uerit, cum quinquefacramentatibus juret : Atftfinegare 

* non potuerit, quod abftulit in duplom refticuac^ & ad 

* psrtem Regis Ixxx. fol. pro Fredo componat , hoc eft 

* Weregilduin fuum.' LL» Frijionum , tit. |.- A i . See 
ferther LU LoKgobard, tit, |o. /• 1 1. Cafit. Kar» & Jaid, 
lib» tit, |o. 

* Tasitus expreilVsit, or the FiUut, in the laoguase of tbe barbarous 

* law«. * voi. t. p, 300b 

* * Thf pairmeiic of a lint, by way of ratUfaaion to tbe pcrfbo or 

* family iniured , was the fjrTI device of a rude people, in order to 

* 6h:ck the career ot private refctitnient, and to extinguish iho^e faidae 

* or deadly feudk , which were profecuted among them, with th« utmoft 

* violence. ThU ettftom may be traced back to tbe ancient Gecmant.* 
vol, I. f. i$9. 
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Among the Ang'o-Saxons , the fine for the violat d peace 
was termed Griecbbrecb. Spelm, GloJj\ Ic was 9 as times 
became mercenary, that a part of th;: frtdum^ and fom©» 
times the wMc of it*, vent to the judge. And the fatary 
thus aflsgaed to him, was not ftr the prore^oii he afforded, 
for he wu the fervent of the public ; but as the reward of 
bis growing tronble , and the emolument of his office. Sea 
XL. Sa/. tit, f 9. /. \, tit, ss« <• Baiwar, tit. 2. /. i6. 

The giving a ftipend to judges out of the fines for the 
violated peace , was common in Eng'and , as well as in the 
other dates of Europe. This ftipend or allowance was ufually . 
the ibird penny of the county. An old book of Battel- Abbey, 
cited by Air. Selden ^ has thefe words. * Confuerudinaliter 

* per totam Angliam mos antiquitus pro Ugi inoleverat, 

* coiitites provinciarum TKRTIUM dknarium fibi obtinere.' 
Tif. Hon. part 2. ch. 5. feet. 7. Gervafe of T Ibury, or 
whoever wrote the old dialogue concerning the exchequer, 
fp^iaks thus. ' Comes eft qui tertiaM PORTiONEM eorum 

* quae de placitis proveniunt in quolibet comitatu percipit.' 
And the Earl^ he fays , was called Comes , * quia FifcQ focius 

* eft, &ti0mes in percipiendis.' DiaL de Scaccwrmlib* u e» if* 
This trad is pobUflied by Mr. Madox in his hiftory of the 
exchequer.. * De iftis odo libris ,* fay the laws of the Con* . 
felTor) ' Cfcil. mulAa violatae pacis3 R*x tiabebat centum 

* folidos, & Conftd comitttus quinqnaginta , quiTBRTiUM 

* habebat denaricjm de forisfadoris : Decanns antem reli- 
^ quos decern.* LL Confep c. )i. ap, Spelm, Glojf. p. 14.2. 
What (hows likewiie, beyond a doubt , that the third penny 
of the county arofe ootof the fines for the violated peace, 
is the circumflance , that the Kings England made fojmal 
grants of it to fubjt^ds whom they favored. Tni«, the bo k 
alreaiy quoted concerning the exchsqu^jr , lays down in 
tfaefe words. * Hi! (ithal been fpeaking of Rar'.s , and of 
*■ the profits of fines , ) taotuni irta percipiunt , quibus re^unt 

* munificentia obfequli pracilici , vcl eximiie probitu is 

* intuitu comites libi creat , & ratione dignitatis ill us hacc 

* confcrenda decernit, qu bufdam b.iereditarie quibufd^in 

* ^erfonaiiter. Dial, de Scaccar, a£» Mudox , ^, 40a. Th» 
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higher Ear!s , or the Earls palatine, it is obfervable, had all 
the profits to their own ufe. Of the Bar's who pofTefTed the 
third pemiy, rh re is mentioned the Ear! of Kent, who had 
it undcrr \<, illi m I. And there is evidence , .that it was 
ancie tiy en-oycJ by the Earls of Arundel, Oxford, EfTex, 
Norfolk, and Dcvonlhire. Selden^ Tit, Hon* ^urt 2. ib. 5- 
JUadox , Baron, Amlica , book 2. cb, u V 

(7) When the r ght of private war was acknowledged as B 
legal prcroffadve of nobility, regulations were made to adjuft 
its nttore and exertion. Beaumaftwr^ Cbutuntis de Besm* 
voifis 9 ch. 99. Dh Caugc , differt. B9. fur fbifiwi de 
St* LoMiii, HoidMuviBert on the undent parliamtnts of 
FrwtCM ^ ietter f. What is forprifing, e?en the negleft 
of exerciling this right « when a proper occafion required 
its exertion, was an offence to the order who prcfelTed it 9 
and an object of puoiihmem. * Le Due Sandragefile / 
lays SMJtt Foix^ ' ayant ete tue par quelqu'un de fes enne« 

* mis, les grands du Royaume citerent fesenfans qui negli. • 

* ge ient de venger fa mort , & les priverent de fa fuc- 

* ccifiDn.' Fi/ais bifJor. torn. 2. p. ^S- In France, this 
prcroi^dtive or the nobles wjs not entirely abolifhed in the 
miJdie of the fourteenth century. BruJJei , ufuge general 
des Fiefs , //:;. 2. cb. 2. 

Dr. Koberrfon feem^ to imagine, that, in England 
after the Nomian invafion , the nobility loft, or did not 
exerciCe the right of .private war ; and he reafons with a 
view to account for thefe particulars. Hift. of Cbaries V. 
voii I,* It is to be acknowledged , that the hiftorians of 

i 

* After the eomiiicft, the menHon of i^vate wan among the nohflfty; 

* occurs more r.Tiiv in the English hiftory, than in that of any other 

* Eurorean na ii n, and nu laws concerning them are to be found in 

* the body of their itatucet. Such a change in their own ninnners, and 

* fiich ■ variation from thore of their iteiKhboort, it remarfcahle I» it 
' to br afcribed to the extr»<>rclinary power whieh William the Norman 

* acquired by right ot conqueft , and tranrmitted to his fttcee/Tors , which 

* ren<Ured ik-- execution oi julliuc more vi^oruus and decilivr . apd the 
' jiiril'iticHon of the KittfU court more txtenfive , than voder the monarclit 
, on U-: cuiitincni? Or, was it owittf to the fettlement of (he Normant 

* ia£nslajid « wh» » lusiug acTtr sdopicd the j^MUst tf ymatt war Hk 
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England halve not been fofficiently attentive to recordf 
private wan of the nobles. But thlt elegant writer ought, 
doobtlefs, to have remenbered, that, in the higher ordet 
of itt nobil^y, the right of private war wat ai much in. 
herent ai the coinage of money, the hdlding of cooitt , or 
any other of their prerogatives; and ^at thefe received 
not their laft and eftdusd blow till the age and reign of 
Henry VIII. 

■In the appendix , I produce a very corlons proof of the 
exercife of private war in. England. It is a trace betweenr 

two nobles, agreeing to flop hoftilitics. Apfendix\ N' 4. 
The following paffage of GlanviOe^ is a1(b a (Iriking tedi* 
mony of the exiftence of the right of private war. * Utruni 
' vero ad gucrram fuam maintenendani pofTint domini hujuf- 

* moW auxilia ex'gere quaero ' lib. 9. e. And the 
difpute between Richard, Karl MarOial, and Heniy HI. of 
which there is a fingular relation in Matthew Paris , is c Ttainiy 
to be accounted for on the principle of this prerogative. 

Nor is there wanting other evidence of its exiftenccr 
It was io a great meafure , from the exercife of the right 
of private war , that in England , in the age of Stephen y 
there were above eleven hundred forts and caftle*. Lord 
Lytttltoms Hiflory of Henry II. ifoL K. p. 418* The 

* their own countryt tbollthedit in the kingdom which tliey conquered ?' 

* Tt h afitrted , ii» an ordinance o' John Iv'in; of France , tliat in all 

* times pad, petfons of every rank in NormaRily have been ptahibiietf 

* to wage war, and the praotict hu heen deenfed Biilawriil. Ordom^ 

* iom ft. ft 407> tf this fwt% weit certain , it wnnid a^ toward^ 

* explaining the peculiarity which I have mentioned. But. a« there areC 

* fome Enplifli acts of par'iament , which, ficcordinR to fhp remark of 

* the learned authur of the otfcnations on the Jlatutes , thiejly the more 

* meUnt , recite fahhoodt • tt may be added • that thh it not peculiar 
' to the laws of that cotfntcy. Notwithftanding the politive aHertion iar 

* this public law of France, thpr*" i« Roort reafon fnr LonOdrrinf^-it atff 
'AHtiilc which recites a fdlshood.' Charles V. vol. f . /. tS'i, c87 

The NrR queftion that is put by <bi«> hiflorian . is founded on a miftalte;' 
for Vltliam the Nonnaa achieved no eonqvtfi over England. Thar 
feconil queftion is founded on a rurr'>(*e(r tact, whirh he appears to 
rcf^ard ar of no moment; and indeed ii dMs not delervf ta he can«r 
Adered in May ether li^hti 
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Jwdam jurabiii & nddibile was likcwiCe a confequence of 
ic , by which a fovereign or a noble put a vaflal into any 
of bis caftles, in order to defend it, and to guard his ftores 
and h;8 prifoners, and whoni he bound by an 0:th, ta 

redore it in a certain time, or to his call or mindjt^. 
This form of fieF and tenure was not only knuwn in Englani^ 
but freqjcnt there; and mention is niarle of it in the lawi 
of Henry 1. The rij^ht of private war was , therefore , 
often exercifed in this country ; a d , what def^rves obfer- 
vation , without paying an attention t'» this right , it is 
impoflible to explain thofe ordinances of Henry whi h alluie 
to this feu lal peculia ity. Spe'inai , not attending to it, 
could not reach their meani-^g, and pronounces of them, 
that they are obfcure and corrup'-ed. G off] voc, Caftc'Ja- 
cium. Their fenfe , notwithdanding , when tried by this 
ilandard , is eafy and natural. 

( 8 ) Tbe prerogatives of the higher nobility throughout 
Europe , may be referred to the following heads ; the 
power of making war of their private authority , the right 
of life and death in their territories , the levyii^ of impofts* 
the raifing of troops , the coining of money , and the making 
of laws. It is to be wi(hed , that fome inqnifitive and jodi- 
dons antiquary would collet from the EngliHi laws and 
records 9 all the circumdances to be found which have a 
relation to thefe topics. lie could not offer a more valuable 
prefent to the public. ^ % 

Thefe powers were cxewifed l>y the higher nobles among 
the Anglo-Saxons. For, though palatinates^ w>iich are 
generally allowed to have poffefTed them , were not f^imiliar 
by name in thofe times j yet, I cannot but agree with 
?«lr. Selden , that the fcnfe and fubihnce of them were 
then fully knfwn. The Ang'o-SaxDn earls, who had i\\t\t 
earldoms to their own ufe , had regal jurifdidion , and the 
king's writ of ordinary jultice did not run in their dominions. 
Such , for example , was Ethcldrcd Earl oflVl rclan'^ , undjr 
King Alfred, and his fon King Edward. Seiden ^ Tu. Hon. 
fart. 2. cb. <i, fc^, 8. Difftrt. coucermug tbe Antiq, of 
tti EttgU ConJlUntian , purt j. 
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After the Norman invafion , m^ny of the higher nobility 
were exprefsly known as JSar/s • Putatim* Chefliire was a 
palatinate , and pofleiTed by its earls , ad gladium , Jicnt 
ipfe rex totmn teuebat Angliam ad coronam fuam. The 
ancient Earli of Pemb oke were alfo palatines , bJng doming 
tofius comitatus de ttmbrocb , ' and holding totum rtgaJLe 
infra praecutSttm comitatw fui dt Pembroeif, This is the 
language of recorJs. The 1 ke regality wa claimed in the 
barony of Ha¥erford. The biihops of Dorliam had , anciently, 
onmia Jura regalia , ^ omues lihertates vegaies infra liber* 
iatem fuam Dunelmenfem, The a^chbilhop oF York had a 
legality in Hexham , which , anciently^ was ftyled a cQunt«^ 
palatine. The biniopric of Ely was a palatinate, or a 
royal franchife. The earldom of Lancafter was created 
palatine in the reign of E ward HI. Hugo de BeleTme Earl 
of Shrewibury , under W'iiliam 11. had the title paLtiue. 
The fame thing is ni-ntioned cf Jo!\n fcarl of Warren and 
Surrey, under Edward III. And Humfrey de Bohun, Far! 
of Hereford and EfTex, had a rep^anty wichin the honor of 
Breknou. SpelmaJi Glojj. ds Comrte Pa'dtinOy Selden y tit. 
Hon. fart, 2. c/j. s- j^^' 8. M^dox ^ Bar, An^. p. 150. 
Camden y Brit an p. 661. 9;^. 

( 9 ) Marculpbus hat preferved a form or writing by 
which the converfion of atlodiality into tenure took place. 
The inquifitife reader may confute it in ffa/na. Capit, Reg. 
Franc* tain, *. p, )82, f8}«^ith the notes of Hteroa* 
Bipnon. p, 896. 898. ^ 

The agreement of an allodial proprietor and the fovereign, 
«r the feudal lord to whom be was difpofed to grant his 
property, with the view cf fubmitting itV> tenure, directed 
the nature and peculiarity of the ob igattons to which be 
was to yield in his new fituation. In confe ;uence of the 
prote^on of a foperior, he was gen- rally to give his 
military fervice , and all the aids or incidents of fiefs. At 
other times, however, he was only bound not to take 
a?ms againft the fuperior , but to remain at peace , without 
any conneuon with the enemies of bis lotd« and without 

* the 
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the burden of the feudal incidents. He was iioiply to be 
bound to homage , and a paiTive fidelity. 

Jt is contended for, indeed, ftrenuoiiily , and at great 
length , by Monfr. Bouquet ^ that the greater and Icfl'ec 
jurifdi^oQS w«re inherent in allodiab'ty. Le droit Fublic 
de Fraud. Dr. Smith » in hie moft ingenious Inquiries con- 
cerning the Weaich of Nations, gi?es Jiis fuffrage for the 
fame opinion. And Dr. Robeitfon, notwithftandidg vfaac 
he has faid concerning fieft , Is , ia fome mearure, difpofed 
to it. Hifl* of dforlti V. vo/, i. f, }o|* 

If fupreme jurifdt<£tion , howeirer, and eminent pieroga- 
tives Were connected with allodiality , it fe^s altogether 
inconceivable , why its polfedors (hoold have converted it 
into ti.f^. Perhaps thefe writers have confonnded with 
aUodialicy the femium Francum^ or b^uwatum^ which 
expreifed a condition of it after its con?erfion into feudality. 
^ Uc omnia teneant,' fays an old monument cited in Du 
Cange , ab Abbatc & fuccelfuribus in franc nm feodum 

* five allodium , ut pro tiis homagium francum nobis Abbati 
• * & fuccelToribus noltris , amplius fucerc teneantur. ' * Haec 

* omnia,' fays another charter cited by him, ^ habeo ik. 

* teneo a tc D. Raymundo Comite Melgorii ad feodum 

* francum & bonoratum , pro quifaus omnibus praelcriptis 

* facie vobis hominium & fideiitatem. ' Dii Caftge, voc. 
FeuUum francum ^ bonoratum, " Les licfs d'honneur , * 
fays Saivaiugf * font ceux qui ont ccilcmcnt conferve la 

* nature de leur origine , qu'ils ne doivenc au f^igneor que 

* la boiicbi & les mains , fans aocune charge de quinc , . 

* derachac, ni d'autie profit quelconque.' cb. 

le is alfo well known, and might b6 illuftrated by a 
▼ariety of proofe, that allodial proprietors were fo little 
Attended to, and tdomed with diftin<^ons , that they could 
not, without the confent of the king, build, for their 
proteaiott , t honfc of ftrength or a caftle* Bruffei, pfige 
general dts fiefs ^ voL i. J 68. Yet this privilege was 
oHginally of little account, that it wts enjoyed indit* 
ferendy by evay feudal lord. 

(10} Du Cange, voc. GcDarinm » Pedagium , Rotacicum> 
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Feudum Nummorum, Feudon Soldatit. BrtiM« Ufii^ 
general des fieft , liv. g. cb. i. ML 1 1. Aflifet d« JecofiUeiBf 
avec dct nota, par XlwBqiftfli^e, p. 171. 96g. 

S E G T I O N IV. 

r 

X • 

t 

(,) 'Duces 

* emplo potius qoam imperio, fi prompti', (i confpicut : 

* Si ant€ aciem agant , admiratione praefunt* ' Tactf, dc 
jdor. Germ. c. 7. ' Ubi quis ex principibus in concilio ft 

* dixit ducem fore, ut qui fequi velint profitcantur ; con- 

* furgunc ii qui & caufam & hominem probant , fuumqoe 
' auxilium pollicentur , atque ab muititudiat collaudantur* ' 
Cat far ^ de Bell. GalJ. lib. 6, e. 22, 

(2) ^ Nihil autem neque publicac ncque pfivatae rei, 

* niii armati agunL Sed arma fumere non ante cuiquatn 

* moris , quatn civitas fuffedturum probaverit. Turn in ip(b 

* confilio vel principum aliquis , vel pater , vel propinquut 
' fcttco frameaque juvenem omant. ' Tacit* dt Mor. Gnm* 

* Thefe military youths,' fays Camden 9 *were called 

* in tlkir language £necbts^ at they are in oors. * Introdm 
to thiUritannia^ p* 24^. 

(;) ^I'atri Rq^ Rot Ludovicm Ingelbaim occurtit, 

* indeqoe Reneibuigcom eo abiit, ibtqucMi/r jam appetens 

* adolelfientiae tempore, accin^us f/?/ ViL Lud. Pii , 
Aix. 791. Of King Athelftan there is this mention in 
Maimsbury , 'Nam & avus Alfredus profperum ei regnnm 

* imprecatus fuerat, videns & gratiofe complexus fpeciet 
' fpedacae puerumy & gefluum elegantium : Qucm etiam 

* premature militem fecerat donatiun chlantyde coccinea ^ 

* gemmato haltheo , enfe Suxonico , cum vagina *urea, * 
Lib- 2. ' Henrico nenoti fuo David Rex Scotornm virilia 

* tradidit arma» ' HiU, Hunfutj^dou , lib* 8* See D» 
Van^e y voc. Arma, 

Other particulars ^ exjpreiTive of the antiquity of knight- 
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hoo6 f may be feen in the Diflerudent on the hiilory of 
Su Louis. And , with regard to our Saxon. anceftort in par- 
ticular, Mr, Se/den has found frequent mendon of knights 
in the charters of that age. Titles e/-i^<^» part. z,ct. f< 
Mr. Hume, therefore, reilbns bypothetically, wfi^n h« 
admits not of chit airy in the Anglo • Saxon dmes. Jp- 
fend IX , 1 1 . 

The addition Sir to the names oF knights, was in ufe 
before the age of Edward I. and is from Sire, which iti 
old French fignifies feignieur^ or lord. Though applicable 
to all knights , it ferved properly to didinguifh thofe of ths 
order who were not barons. To knights • baronet , who are 
a m dern inftituti m , and no part of the ancient chivalry, 
the addition Sir is granted by a ciaufe in their patents of 
creation. Ashmole on the Garter-, ch. i. 

The moft honorable method of receiving knighthood was 
from the fovereign. Rut every poffeffor cf a fief could beflow 
it ; and one knight could create another. * Eoruni , ' fays 
Spe/man, ' fuit militcm fticere quorum fuit feodum dare. * 
Dijlert. de milite ^ ap, Reiiq, p. igo. * Tout chevalier,' 
fays St. Palaycy ' avoit le droit de faire chevaliers.' Memoiret 
fur tmieiemu ebevaleritf torn. i. p. 70. A king could 
leoeive it from the hands of a private gentleman. 

Iti ▼aloe may be remarked in the folfowmg pecdiarity* 

* jfoiris,' faid a Iiombard lung to hia coorderst 'aon efle 

* apud not conroetudinem, ut regis fiUuscum patre prtrndeatj 

* nili prios a rege genda exterae amta fufctperit. ' Pauu 
' Diac. lib. !• Mp. Honwi de Sainte Marie , differ t. fur 
la cbevalerie ^ p. xgau ' Uberof (bos , ' iaid Caefar of the 
Gauls , *" nifi quiMn adoleverint , ot m«iriir militiai fnftinere 
' poflint , palam ad fe adire non patiuntur ; filiumque iA 
' puerili aetat<e in publico in confpeSlu patrit tiUlfltrc^ 

* turpe ducunt. ' De Bell. Gall. lib. 6.c, ig. 

* Dans I es premiers temps,' fays St. Palayc . * la plus 

* illultrc naififancc ne donnoit aux nobles aucun rang per- 
.* fonnel , a moins qu'i's n'y etlTent sjoute le titrc ou le 

* grade de chevalier. Jufqu^aiors on re les confi :eroit point 
t Mmme membres di ( ita$ , puilqu'iU n'en ctoiem ^ws» 
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* encore les foutiens ^ les defenfeurs : Les Ecuyers appar- 

* tenoient a la maifun du maitrc qu'ils fcrvoient en cette 

* qualite ; ceux qui ne Tetoient pas encore , n'apparrenoienc 

* qu'a la mere ^mille dont ils avoient requ la nailTance 

* & 1» premiere educatlom ' Tom. i. p, 298* 

TmUus^ hariog deicribed the ceremony of inveftingditt 
German.Mrtth arms, adds, ^Haec apod illos toga, hie pri. 

* mus luventae honos , ante hoc domus pars videntor , moz 

* reipubiicae, ' De Mor* Germ* c. i|. 

This tendency and concurrence of circumftances is ftrik- 
ing ; and to thefe inditutions we may trace the contempt 
with which the rights of minors ^ both of high and low 
condition, were treated, in the middle ages. To be in 
sninuaty wis to be nothing. Before his majority, or the 
inveftiture of arms , the individual did not feem a citizen 
or a fubje<5t. 

(4) ' Virtutem proprium hominis bonum: Deos fortiori- 

* bus adtfTe. * Tacit. Hiji. lib. 4. c. ^7. 

( 5 ) * Eft & alia obfcrvatio aufpiciorum , qua gravium 

* bcllorum cventus cxplorant. Ejusgentis, cum qua bell um eft, 

* captivum quoquo modo interceptum, cum eleclopcpulariuRi 

* lucrum , patriis qucmque armis committunt. Victoria 

* hujus vcl iliius pro praejudicio accipitur. ' Tacit, de Mor* 
Germ, c. 10. 

An inftance of the duel is defcribed in Livy , lib. 28- 
c. 21. And the prevalence of this mode of trial is mentioned 
hy Patercmlus , /. 2. c ii8« It was by fingle combat that 
. die Celtic and Gothic nations decided the fncoeffion to 
offices , when the ^ndidates were nomerons and of eqoal 
merit. This was leaving it to the Deity to determine their 
pretenfitins. It was hi this manner, that , among ^eGinls, 
the place of the foTereign Druid was foppfied , in cifca of 
donbt. * His antem omnibnt Droidibai pree^ unns , qui 

* fummam intL-r eos habet audoritatem. Hoc mottoo, it 

* quis ex reliquis ex.ellit dignitate, fucccedit. At fi funt 
' plures fufiragio Druidum adlegitur : Nonnunquam etiam 

* da principattt muis cwtQtdiuU,* Cuefar , de GoB^ 
tib, 6. c, iz» 
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This form of deciding controverfies and difputes , con- 
tinued to preva l afcer the conquelts of the barbaric nations ; 
is to- be feen eveiy where in their laws; and became an 
important article in the juri prudence of the middle times. 
The following ordinances illuftrate its ufe and purpofes. 

* Qui terrain fuam occupaum ab altero dixerit , adhibids 

* idoneis teftibus 9 probat cam faam ffiiifle : ^ oocopator 

* contradixerit* cmnpo dtjudicttwr* LL Saxonum, ti$. i%m 

* Si quit Adalingom Occident DC. fol. componat. Qui 

* libenim occiderit, CC. foL componat Et de ntroque li 

' negaverit, cum xii. juret« ant in camptm ,eX9at ^ ntnrai' 

* ille volnerit, ad qncm caulk pertinet. ' LL^ AngL 8^ 
Werinor. titm I. 

' Qui domum alterius no(ftu incenderit, damnum triplo 
' farctat, & in firedo folid. Ix. aut fi negat, cum undecim 
' juret, aut campo deoeroat.' Ibid, tit, 8> 

' Si aut calumniator , aut ille cui calomnia irrogata eft, 
' fe folum ad facramenti myftarium perficiendum protulcrit, 

* & dixerit : Ego folus jurare volo , tu fi audes nega facra- 

* mcntum meum , S: armis mecum contende. Faciant 

* etiam iilud, fi hoc eis ita placuerit; juret unus, & alius 

* neget^ & in campum exeant.' LL. Frijiou. tit. 11. 1. ; . 

* Si mulier in morte mariti fui confiliata fuerit perfe, 

* aut per fuppofitam perfonam , fit in poteftate mariti fui 

* de ca facere quod voluerit ; Similiter & de rebus ipfius 

* mulieris. Et fi ilia negaverit , liccat parentibus cam purgare 

* aut per facramentum , aut per pugnam » id eft , per 
' coiitpiomm* LL, Longobard, lib, i. tUm |. L 6» 

Even from rude times, it is obfervable, tbat this trial 
took p^ace at the command of the magiftrate. And, it it 
probable, that it was in a good neafure at his difcretiott, 
whether it took ef&d; If the truth was to be' invefti^ted 
by witnefles , fo that complete e? idence appeared , and 
there yfn no room for doubt, the battle might he avoided. 
It was , however , much to the tafte of martial timet. The 
barbarians , alfo , believed firmly that prr>vidence adtuaUy 
interfered in their affairs^ And this abfuHity was encouraged 
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^ by the Chriftian dcrgy, who , like the priefU of all religionty 

iound an intereft in dccf iving the vulgar. 

(6) The word nidering or nidernig ^ was a term of 
difh'>nor among the Normans and Danes; and, it is told 
by the hiftorians of \X''illiam Rufus , that , on an occafion 
which required the fpcedy aid of his vaffais, includi g in 
his fummons , thi.t thofe of them who neglected to repair 
to him fhou d be accounted nidering , hi»* ftandard wii im. 
mediately crowdeil. Dw Cunge , 90c. Vidtring. 

To apply to a petibnthe term orgn amon^ the Longobards , 
. to fay y that ht was a tvwmrd and a tfortbtqfi feHow; 
and thil^i^tice to his honor dould not be pardoned. If 
. the accofer perfifted in the alT rtion , the oumbat took place ; 

and , if he confefled bis crime ^ he was fnbjeded to a fine. ' 
LL. LoHgobard* tit,^$. /. i. 

Of arga, it is remarkable, that, in its original and 
proper fignificat'on, it meant a perfon who permitted the 
infiielities of his wife. P'optie arga is diciiur / fays 
Du Cange\ ^ cujus uxor moecbatur , & i.'le tacet' Giojfl 
vol. I. p. 519. Spe/m, p, 40. A petfon of this kind was 
infamoLR in the extrtme, and generally of the vileft con- 
dirion. The word cucurbita had alfo this fenfc ; and hence 
the F ench cuucourd, and our Cuckold, Eachofthefe terms, 
accordingly, in icF en arged acceptation, came naturally 
cnoi'uh to figtuTy a y,ifnn , cotTurdiy, and Jlupid feUovo. 
To have a cnj ut: Chctobitinum , was to be a bLock'bead» 
Ard, from the confufi n of che proper fenfe of cucurbita^ 
and its tnhi^ed one, the infamy feems to have arifen 
which « to this hour, conflantly attends even an involuntary 
€Mckoid, It h thus 9 that evtrn words operate upon manners. 

The pomt of honor in Sweden , in earl/ times , is well 
iHoftrated by th^ following Uv , which 1 give in the words 
of Stiernbook , jvhofe book is not commonly to be met with. 

* Si dicat vtro probrofum verbmn ; Nun es vir viri 
^ compar , aut virili pedore : Ego mo fom vir Cinquit alter] 
' quails tu. Hi in trivio convenionto. Si comparet provocans, 
^ nec provocatos; talis efto CpcnvocatusJ feqotor nt didoe 
, fuit , Qt qui wtQ pro faemina nec vifo facramentalis eiTe 
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* queat , inteftabilis : Si vero comparct provocatus , ncc 

* provocans , quam vehemcntiflime crino immani cl.mure 

* eiciamet, -& fignam in terra radac , & He vir iUe [provgcans] 

* eo d«t€ilor , qudd verba locBtus eft , quae praeftare noa 

* aofus fir. Si jam' nterqne oonptrent , juftit inftruAi 

* armii, & cadatprorocatos, diaBitfio nuliStae prctio GcaedesI 
' expiacor. Si vero provocana cacUt, impmet temericatL 

* Cftpicalif ei Ungoae fuae petulantia , jaceat in campo iaitu 
' piatot/ DiJureSmwum^ Gotbommwtufh^iib, t.c;6« 

' Among the ancient Germans , in the age of Tacitus , the 
point o( honor was carried fo high , that a gameller having 
ridced and loft hi^ liberty and perfon on the laft throw, 
iabmitted to voluntary fervitude, allowing himfelf, though 
ilronger and younger than his antagonift , to be bound and 
fo d by hjm. * Ea eft in re prava pcrvicacia ; ipfi fidgm vocant.' 
Tacit, de Mor. Germ. c. 24. The other words of the pafTage 
are : * Aleam quod rairere , fobrii inter feria cxercent , tanta 

* lucrandi perdendive temeritate , utcum oninin dcFecerunt , 

* extffmo ac noviilimo jadlu , de libertate & de corporc 

* contcndant. ViCtus vo^untariam fervitutem adit : quam- 

* vis junior , quamvis robuftior , alligare fe ac venire patitur.* 
It is notfoseign to the pnrpofes oF this work, to remark, 

that the palTion for play followed the conquefts of the bar- 
barians ; that many ordinances were made to foppreft it; 
•Ad that , to thit honr« It it • point 0/ bmwr to eztingaifli * 
game-debti. There it fomething interefling in this fubje&t 
and I cannot leave it without ftarting a coojedure. 

The idea borrowing under an obligadon of repayment » 
was too cultivated for the German gamefter. , When he 
Jiad loft every thing % he therefore ftaked his liberty and 
hit perlbn. liaving left his woods , he improved upon thIt 
nfage ; and, inftead of endangering h-s pefon, gave a 
pledge as a fecurity th&t be would pay his lofs. ' Wadia dubat* 
Idadenbrag, Giojl voc JVaditmu Tbe ufage was not loft. 

* It does not appear what the Gernwn ufually played for. It mi^he 
bt , rontdmes, tile coins of the Romaoi. * Jam ft yctaslaai aceipero 

* docttimat * T^wii* die Mv. Germ, c. His chains and oraanicVM« 
Btco&U and fiixs »'watt probabli bis sommpn ftakei, 

p 4 
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* En i;68,' fays a French hiftorlan , * le DucdcBourgogne 

* ayant perdu foixante francs a la paume centre Ic Due 

* de Bourbon , Meflire Guillaume de Lyon & Meflire Guy 

* de la Trimonille, imr Mjfa , fautt tt airgenti^ fa edmurt : 

* 'Laquelle U donna encore depuis gage an Comte d*£o poor 

* qaatre vingt fimncs par loi perdn an ndme. jea/ £e 
iMourntr , of, Saifit Fotx. torn, i. p, )4|« 

The caftom of pledget introdoced by Raming , grew com- 
mon in other tranCiiiHons , and in debts oif every kind. 
From moveable) « which were tlie iirft pledges , a tranlition 
was fiiott made to land. Hence the maitmtnMtadmm *^ 
the pawn of land , or the mortt^age ; and hence alfo the 
1^ dedrine of difireffes f. Such a mixture is there of 
whim and accident in the greater as well as the minuter 
precautions of civil polity ! 

(7) The f>rms of a trial in the dufl at common law, 
and in the duel for points of honor, were diftind« This 
fubjecfl will be tre?ttcd in the fequel. 

(s) ' Genus fpcctaculorum unum atque in omni caetu 
idem. Nudi juvenes , quibus id ludicrum eft , inter 
gladios fe ntque infeftas frameas faltu jaciunt. Exercitatio 
artem paravit , a'-s decorem. Non in quaeftum tamen aut 
mercedem. Ouamvis audacis lafciviae pretium eft , voluptas 

* fpCiftantiuni.' Tacit, de Mor. Ccym. c. 24. 

There is a remarkable pafTage in Procnpiuf with regard 
to King Totilas^ from which wc may learn the dexterity 
which was exhibited in fuch military fports. 

* Ipfe eqno eximio vedus, inter gemtnat add amonim 

t *It it calltd a tfeAf-soye,* Tvtt C»wtt% *b«enfir lirbttlbever proSt 

* Ityicldeth. yet it redeemrtb not Itrelf hy yieldioR Tich profit, except 

* the whole rum borrowed bcHkcwiCe paid at the day.* Thtiaterprtterp 
voc. Mortgage, 

^ *ifmnumi(9£mu»'i CapHo, ■ Siir. niman, al, Byman eaptre. Voect' 

* prirdfori, haec apod Sooros. ilia !)piid Anglos veteres nfitatlor; Kes, 

* bona, animafia, quae per di/lriSionem captuntur fis^nificintef : H08 
' e(l. ea quae a pofleflbre auferoatur, legitimeque retinentur, moldao 

* vel pignofit nomine, quonfl|ae id fecrrit vel ^iraeftiterit, qnod no« 

* line inlurii rtenfbvetit.* Spdm, Glof. Set drtb^ f A« ofA<r Gtoffaia^ 
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* ludtim fcite ludebat. Equum enim circumagens ac rcfledlens 

* utroquc vtirfum , orbes orbibus impediebat. Sic equitans, 

* hafiam in aiira^ jaculaHarnr , eamque, cum tremula rela- 

* beretur , aripiebat mediam , & ex altera manu in alteram 

* fa?pe traj ciens , ac d x ere mutans , operam huic arti 
' feiicitcr navatsm oftendebit: j efup^nabat fefe , & flexu 

multiplici nunc hue nuncil'uc ita inclinabit, ut apparcrct 

* diligenfer ipfum a puericia di i cifTe faltare.* Lib. 4. r. ; f . 
Thefe Ideas make a figure even in the paradife of the 

Gothic Jiitioiit. * Tell me fays Gangler in the Edda , 

* How do the heroes divert themlhlvct when dicy ere not 
^ drinking f * Every day/ replies Hwr ^ *es foon es they 

* have dre(r<d thenfelves , they take thetr arms ; end , 

* entering the lifts , fight till they ent one another tn pieces? 

* This Is their diverfion. Rut, no fooner does the hour of 

* lepift approach, than they remount their fteeds all Tafe 

* and fonnd , and return to drink in, the pahne of Odht* 
The Edda , or ancient Icelandic w Runic mythology^ 
af. 'Northern Autiquititt, vol. 2, p, log. 99t 9\b Ktiysltr f 
Jijitiq. Sele^. Septentr. ^ Celt. p. 127. 

(9) In the books of rbe middle times, tnrneaments are 
called ludi militarfs^ ndlitarim exfrcitia^ ^ imaginetriae 
bfBorum prolujtonet. A writer in Do Cange fays., * Tor- 

* nenmenta, dicunt quacdam nundinae, vel feriae, in quibus 

* milites ex edidlo convenire folent , & adoftenfionem virium 
fuarum & audaciae temere congregari , vel congredi.' 

Gioff. voc. Torneamentum. 

Thefe exercifes were the greit fchools of difcipline and 
war. Their high antiquity on the continent may be feen 
in the dtfTcrtations on the hiftory of St. Louis. And , 
there is mention of them in England in the days of King 
Edgar, and at a more ancient period. Seldcn^ dueOo^ cb. |. 
Mr. Madoi wu therefore in a great miftake , when he aftribed 
the rife of the fpirit of torneying to the holy wats* Bar^ 
Angl. j7. s8t. 

The fireqaent accitots which necefTarily happened in the 
exerdfe of thefe reprefentations of war, thriMi|^ the Im* 
petDofity of valor, end the eitnTagencft-.ef henrffin; the 
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fttlminations of the church ; and , above all , the jcaloufjr 
of princes which was excited by armed nobles and their 
retainers , gave them powerful checks. Thvy continued , 
aocwithftiinding, to b« long in («fh»oii. In Bngland , they 
WCM praAifed in the r^ign of Queen Elizabeth ; and theii 
total difappearanoe was preceded « midto the elder Jaoiet 
and his foa Charles » by a gentle laetfaoa of them , termed 
caroujidt* ^ 

Tomeaments originaQy were eelebnUed by all warriove 
at their pleafure. In after* timet « the foTereign, at the 
head of chivvlry and arms, claimed their diredion, and 
iffued 9ut bis licences and prohibitions. II chard I. by the 
following patent to Hubert, Atcbbifliop of Canterbury , 
gave licence ibr lifts or tomeanenta in five places witUa 
the kingdom. 

* Sciacis nos conceilKTe , quod tomeamenta fint in AnpUa 

* inquinqueplaceis , inter ^arKm& Wilton^ inter IVarxtick 

* & Kelifignporfb , inter Stamford S: ^kValingford , inter 

* Brakeley & Mixther , inter Biy & TikebiO ^ ita quod pax 
terrae meae non infringetur. £t comes qui ibi torneare 

' voluerit , dabit nobis 20 marca<! , Sc baro 10 marcas , & 

* miles, qui terram habuerit, 4 marcas, & qui non habuerit, 

* 2 marcas. Nullus autem extraneus ibi attorneabit. Unde 

* Fobis mandamus, quod ad diem torneamenti habeatis ibi 

* % derioos ft 2 milites veftroe , ad capiendum facramentntt 
' de comite & barone , quod nobis de praedida pecoDlt 
' ante torneamentDm fatisfiiciet, ft qood nulinm torneare 

* permittant anteqoam fuper hoc fatisfiecerit; ft Inbreviarl 

* Ikciaat qnantnm ft a jqoibns receperint £t 10 marcas 

* pre carta ad opus aoflrum capiatis ^ undo comes Seranif , 

* ft Ct-met de Clara^ & comes de fVarrena plcgii funt. 

* Tefte meipfb, apod villam epifcopi 22 die Augufti.' £m 
iU). Rubro Si^ccarii^ ap, Selden in the DueOit ^ cb. |. 

' £dwird I. and £dward III. granted the liberty of holding 
year'y a juft viris miUtaribus comitatus Lincoln. Richard 
Redman , and his three companions in aim*, had the licence 
of Richard II. bajliludere cum IV lO id mo Halhcrton cum 
fribifs fofiii ^ud civUat* CarM. And a iimilar liberty 
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was granted to John de Gray by Henry IV. Cottoni Pojihuma^ 
p. 6?. Fdwdrd I. commanded, by proclamation, that no 
torneamen^s or jufting , or leek ng oF adventures, and no 
feats of arms Hiould be eel brat. d or undertaken without 
his permifTion. *' Publrce fecit procLmari, & firmikcr inhi- 
*' beri , ne quis , fub foribftdani terrarum ft omnium tene- 

* mentorott , tornetre , bordeare , juftat facere f aventiurat 

* quaerere , fen allat ad arma Ire piai:rumat, fine lioentia 

* Regis fpedalii' Cot. Pqfl p. 67. There are alfo prohibidoni 
of corneaments by flen y HI. and other princei. They 
command all ea*!a, baroni, knighti« and others, under 
their faith, hom?ge, and atf^tftion, and mider pain of bfing 
thcrir lands and teneme^Hf that they prefome not to torney, 
mal^c jufts , feek adventures 9 or go to feats of arms within the 
xealm, without the King's exprefs leave. See ^ppcndix^ N* Y. 

(10) ' Tum ad negotia^ nec minus faepe ad convivia^ 

* procedunt armati* Tacit, de Mor. Gtrm. c. 22. 

This ufage continued during the middle times. The 
pofterity of the Germans went in armor to their parliaments 
and public councils , and to their private vifits and meetings. 
Juftice , fays Mtzeray ^ was rendered among the Frankg 
by people in arms : The axe and the buckler were hung 
upon a pillar in the midft of the maQe or the court. See 
bii bijiory under Clotaire II. From this pradice among 
the Anglo-Saxons , the hundred court was , in fome counties, 
called the Wapentake. The hnndreder, holding up hia 
laocey it waa touched by thofe of all the membera, and 
that the aflembly waa oonftitiited. LL Edward, Confef* 
c, |}. Waptm^ fays Whttelodce, is arms » aad tar, touch. 
Jfttfef upM tbi King's writ far mmbers •/ fariiamenit 
ml, ji. p. )9'. 

To this day, in the Unf^tons of Eniopt, tiie wearing 
of a. fword Is' a part of drefi. We go in araii to a feaft at 
well as to a battle, and retain, in orderly times y acuiloni 
which habitual danger , and the defeats of legiflation , made 
neceffary to barbarians. The clergy, it feeins , pertina^ 
ctoufly oppofed the cuftom , and it was retained with obftinacy* 
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What is more furprifing, they have ceafed to exclaim 
againft it, and yet it continues! 

( 1 1 ) * Scutum reHquiffc praecipuuni fiagitium. Nec aut 
' facrit adeffe , aut concilium inire ignominiofo hs,' Tacit, 
dt Mor* Germ, c, 6. 

Hence i high eompofition was allowed to the Frank , who 
had been reproached tnjofioufly with the lofs of hit fltietd* 

* Si quia homo ingenoos alio impropeniTcrit, qaod jctatm 

* fuom jadaflTet, & foga lapfos foiifet,' ft non potuerit 

* adprobaie, DC. den. qui fadont fol. xf» ctilpabitta jndi. 

* cetnr.' pii&ut legis Salic ae, ap. Georgifib. p, 69. ItWtt 
by raifing him aloft on a (hieldy and fupporting him on 
their Qioalden, that the Gemani proclaimed their fovereign, 
or lifted up a general to command their armies. Tacit. Hifi, 
lib. 4., c. It was by the fame ceremony that the Kings 
of the Franks were acknowledged. This was their inaugura- 
tion. The efcutcheon orfhield, Cyiys Favine , is the eflential 
note of a noble mm , a knight) and an cfquire. Theatre of 
Honor , hooh i. cb. 2. 

The iifages which had their rife from arms , make a 
curious figure in the Gothic nations. We know from Tacitus, 
that the founding or clafliing of arms , exprcfTed approba- 
tion in the German sfTemblies ; that a javelin wet with 
blood , and a war.horfe , were the rewards of German valor ; 
that fuits of armor were a flattering prefent to the more 
diftioguiihed chiefs in the German communities ; that an Inteiw 
change of arms conftituted the ceremonial of marrisge among 
this people ; and , that their only public amufement was 
the leaping atnidft the threatening points of fwords and 
lancet. Dt Mmr, Germ, c. it. if. ig. 24. 

Charlemagne ofed to feal his treaties with the pommel 
of bis fword: 'With the point of it/ faid he, * I will 

* maintain them.* Foix^ Eff. Hifl, vol 2, p, 74. To 
take his arms from a (ireo man , was to deprive him of his 
tank, and to reduce him to the condition of a (lave. LU 
Alfr. c. u And to pot into the iiands of a flave the arms 
of a free man , was to give him his liberty. When an indi- 
vidual gave his oath in a court, or would bind himTelf 
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in the mod folemn manner to the performance of his con- 
tracts , he laid his hand on his fword. In the judicial combat, 
the cuftoms growing out of armt were numerous : Thus y 
to ftrike a perfon with a dob , or to give him a blow on 
the iace , was to treat him like a villain ; becaofe vUlaina 
were permitted to fight only with dubs, and were not 
allowed to cover their faces with armor. VcJpHi da Loix^ 
Uv* a 8* cb. ao. A free man could not part with his fword 
as a part of his ranfom. X£. Longobmrd* lib, u tit, ii« 
/• And what fhows , in a particular manner, thefeve« 
rity of the foreft- aws , the killing of a royal ftag inferred 
the loft of the (hicid , or the reduclivin of a free -man to 
a flave. LL. Fore0Cuttut. c. 2%, ^ rom the change of arm 
there lefulted a change of ufages. Thus , when archery was 
introduced , to wound the finger which fends off the arrow, 
was punifhed more feverely than the maiming of the other 
fingers. Limlenbr, Glojf. voc. Digitus. 

The old Germans rufhed to battle with a loud noife 9 
applying tacir ihields to their mouths , that their voices 
might rife by repercuiiion into a fuller and more fonorous 
fwell. * Sunt illis hacc quoque carmina , quorum relacu quem 

* i jirditum vocant , accendunt animos, futoraeque pugnac 

* fortunam ipfo cantu augurantur; terrent enim, trepidantve, 
' ptout fonuft acies* Nec tam voces illae , quam virtotif 
' concentos videntnr. AfSedfcator praedpue afperitas fool , 

* & fraftum murmur, objcdb ad ot fcntis , quo plenior 
^ & gravior vox repercuflb intumefcat* ' TmU* de Mor, 

It merits obfetvatiOfei, that) from this ofage, there grew 
the cri tttmiis of the middle ages. Theft cries were fnp- 
pofed to incite to valor, and to make e foldier predpitate 
himielf upon the enemy. Moutjou Saiut Dmis^ was a 
lamous cry of the Franks. JDeus adjuva^ Dem vult , were 
cries during the croCades. Every banneret , or every knight 
who had a banner , had a cry peculiar t6 himfelf and the 
troops under him. Barons had alfo their cries. There were 
thus general and particular cries. While iiefs and the feudal 
militia continued, thefe cries pievailed in Europe. They 
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were loft on the introduction of an improved military dif- 
cipline, and of (landing armies. Perhaps, it is to thefe 
cries , that we muft trace the origin of tbe mottot to eofigos 
pnnoria]« 

(12) * Scuta Miffhitis coUxtAm diftinguoiiL' Taciu de 
Jl£oirt Gtrtttm Cm €» , 

On tbe feuodatioa of the fagitm , or the Ihort veft of 
tiie Gant and Gemniii, which covered his arms, (honlders, 
and hteaft « coats e/ arms arofis. * La cotte d'armes a etc 

* lev^tementle plui ordinaire des ancieos Gaulois: il etoit 
appelle par enx Jagttm, d^ou niout avons emnrunte le 

* mot deyajTf , oo de fayon*' Dijfcrt. i. fur f Hijhire de 
St, Louis f p. XS7* * Tegomen ooiiAus^^MMg* ' (aya 
Tacitus^ c. 17. 

According to this inflrudlive hiftorian, the fagum was 
adorned with fpots and with bits of fur. ' Eligunt feras, 

* & detradta velamina fpargunt niaculi?, pellibufque bellua- 

* rum.' c. 17. And we know from Herodiau ^ that it was 
fometimes ornamented with filver. Lib. 4, 

Thefe things are very curious ; and it is impofTible not 
tafec in them the colors^ the furs ^ and the metals which ^ 
arc the materials of the fcience of blazonry. 

When Tacitus mentions the fhield , he takes occalion to 
remark , that the German warriors had the knowledge of 
coats of mail^ and of btad'fiHa or btlntttSy but fetdont 
made ofe of Aenu Hit wordi are * Paoef • lorioae , vix nni 

* alieriTe caffii, aut galea.' c f . They were about to be 
more fafhiooable. » 

(i|) Valer.'Maxiniuf , Iib»f«c« d« Floras, Ron. Rer. 
Hift. libi }• c. |. 

(14) Thelb captives were of the tribe of the CahI, a 
Germanic people ; for , it is furely this tribe that Dro means^ 
when he fpeakt of the CtnuU ' Horadi captae a Romania 

* uxores, interrogatae ah Antonino, vtrum Tendi, an occidi 
' Bdallent, niori fe malle refponderunt : quemqae eiTent 

* pr^ftca venditae, omnes mortem fibi confciveront : Non» 
t JUiUae ^0a fiiioe inteiftcenint. ' £x€erft. § JDituu 
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A moldtsde of eiamp^Cit to the rame pwpore » might eafily 
be colMed , if it were neceflary. 

But , while we reflcd oa thcfe things » it muft not be 
iiiQued , thai the Gertnin women were deficient in g nt^eneft* 
A high independent fpirit ii not inconfiJbnt with the fofteft 
paflions. Th< re ire a few beautiful and energet'c words in 
lucHus which may be employed on this ocsafion, and finely 
exprefa the diftin^ve charaAert of the fexes in ancient 
Germifiy. ^ Lamema ac lacrymat cito: dolorem & triftitiam 

* tardd ponu t. /^a^ mmfi lugere honcilumeft; wismnta^ 

* Tiiir- ' l)e Mot. Germ, c, 27. 

( I ^ ) Tacit, de Mor. Ge-m. c. 7. 
( I ^ ) Saint Fuix , Eilais Hiftoriq, fur Paris ^ torn, f • 
p. ix*. 

(17) * KepnKtor omn'um Dcus , cetera fubjedta atque 

* parcntia. ' Tavit. de Mor. Germ, c I9. This teftimony o£ 
the puriry of the Gerinan theology, is well illuftrated by 
the f llowing paiTjgc of the Icelandic Edda. 

* (iau'^itrus orfus eft tunc fuum fermoncm. Quis eft fupre- 

* m iSj, feu primus deorum ? Har. refpondet : Q,ui noflra 

* lirgua Fancopater dicitur. Tunc Gang. Ubi eft hie Deui? 

* Auc quid poteftefficeie? Ant quid ?oloit ad gloriam foaa 

* maniftfftindtm ^ Har, refp. I89 vivit ptr onme tuvum^ 

* ete fftbemmt onmf regmun fiatm^ ^ magnas ptarUt 
& purvas,* Bdda^ op, Vwtbtm Amtiq. ifoL 8. p. sgf. 
C 18 ) Aufpicia, forttfqne ot qui inaxinlb obftrvant* 

T«d^« 4e Mor. Gtrm. e. o* See alfo« Du Gan^f , foc. 
AuconA & Sort, The following form of divination was 
common to all the f^erman tribes. * Virgam frugifcrae arbori 

* decifam < in forcolos amputant, eoltjue notis quibufiaot 

* difcretos fuper candidam Tefteai temere ac fortuito fpar* 

* gunt. Moz pub'.ice cunfulatar facerdos dritatis , (fa 

* privatim , ipfe pater familiae precatus decs, coe'umqnc 
I * fufpiciens, tcr ftngulos tollic, fublatos , fecundum impreilam 

* ante notam inter pi etatur ' De Mor. Germ. c. to. Of 
this folly , there is yet a remain in the Baguette Devina'. 
toire of the miners in Germany ; and it is to be obferved, 

that the heialds of ibo f r^uiks had syt^cenucd t»ig9f wiush 



* m 



$24 A VIEW 6F SOCIETY 

tbey bore at emblemt of peace. Thna the iieralds 
by Gundobald to Gantram appeared * cum vkgis conftcraH$^ 

* jttica rltwa Fiancorum , ut fdlicet non contingerentur ab 

* vUo.' Gregory of Tours ^ lib, 7. c. }2. But, what ii 
mote fetnarkabk , thefe Pwigs came to figute in tbe inveA 
tkore of lands. Hence the feoffment or iafine ferfufltm 
fcr baemium , per virgam ^ per ramum. Hence the tenure 
pew la verge , which is formally tteated by Littleton. Oa* 
wbatt fimpie foundation does there rife inftitutions, impor- 
tant ind in erefling in bufmefs and fociety ! 

( 19 ) Hence the Gothic ordeals, the fire ordeal , and 
the water ordeal. Of the antiquity of thcfe trials I have 
fpoken in another work. Dijfert, on the Antiq. of the Eng. 
Conjiitut. pari 4.. It is obfervable , that the trialii ofHrcand 
water, though abfurd in the greateft degree, were much 
encouraged by the Chriftian clergy. What is more difgrace- 
ful to them, they invented modes of iiiul , four:dcd in 
the fame fuperftition , and not lefs abfurd. Thcfc were the 
judgment of the crofs, the corfned or confecrated morfel, 
the Eucharift, and the fortes fanclorum. By the fitft, the 
criminal waa to remain with his arms Extended before a 
croft for fix or foren hours, without motion. If he failed * 
m fuftaining thli trials he loft his caofe, and was judged 
guilty. By the fecond, the accufod perfon fwattowed a bit 
of bread or cheefe , oyer which the prieft had muttered a 
form of execration. If he waa guilty, ,he was fufibcated by 
the morfol ; if Innocent , he efoaped without injury. In the 
judgment of the Encharift , the fymbols of the bluod and 
body of Chrift were cdiployed; and they convided the 
guilty, by aifting as a poiroft, which inflicted death or 
iicknefs. The fortes fauilorum confifted in the opening , 
at a venture, the Bible, or any holy book, and in con- 
ftdering as oracular the firll paHage that prefented itfelf. 
See Du Cange , voc. Crux , Corfned , EucbariJHa , SorS, 
This impiety, and thefe impofitions on the common under* 
{landing of mankind , advanced the temporal emolument of 
the ptiellhoodi an end , which is at all times more important, 
to them than the intcxeiU of religion and virtue. 

. i2,o') 'jDlatrem 
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(20) ^Matrem Deum veneratitur. Tn(igBe fuperftitioniSy 
' fjnnas aprorum geftant. Id pro armis omniqae tutela, 

* fecumm deae cultorcm etian].inter hoftes pracilat. ' TacUm 
de Mot. Gcrm^ tf. 4?. 

* I know a fong, ' faid Odiu , ' by which I fofcen and 

* inchant the arms of my eceinteit and render their wea- 

* pons of none effect. I know a fong wliich I need only 
' to Hng , when men have loaded me vith b.nds; for the 

* moment I ling it , my chains fall to pieces , and I walk 
' forth at liberty. 1 know a fong ufeful to all mankind; 

for, as foon as hatred inflames the funs of men, the 
moment I fing it, they are appeafed. I know a fong of 
' (uch virtue, that, were I caught in a ftorm , I can hufh 

* the winds, and render, the air perfectly calm.* The 
Magic of Oi///, ap. 2<urtb. Atitiq. vol. 2. f, 2 1 7. Du 
Catr^e ^ Literac Solutorzac ^ 9f voc. Incantare. 

fiy fecrec or magical operations, it was not only fuppofed, 
that men could defend themfelves againft a*l dangers what* 
ever » and render themfelves invulnerable ; but that they 
could ev^n <lhange themielves into wolves « .and other anU 
mals. The word tpertooLf exprefled thii ' ntetamorphofis , 
and the extravagancy it to be traced to a diftint antiquity* 
^ Neuri, ut acceptmuf, ftatis temporibus in lupos trans« 

* figurant'jf; deinde, ex dlo (patio quod huic forti attrtbu* 

* turn eft, in pnlt nam faciem fevertuntor. ' Solinus ^ c, i?. 
To late time") this ridiculous fkicy was continued down 
among the Irifh ; and Catudeu was puzzled to acctfuok foc 
it. Britannia by Gihfofi, vol, 2. i?^o. 

( 21 ) Thefe things appear clearly and ftrongly frorti the 
laws which were made againfl them, after the introduction 
of Chriflianity , and from other authentic evidence. Capit. 
Kar. ^ Lud. lib. 7. LL. Lnugobard. lib. 2. tit- \%. Du 
Cangey vac* Pons. Arbor ^ ifc. Pelloutier ^ Hiji, dcs Ctltes^ 
vol. 2. edit, par Monf. de Chiniac. 

(22) Dit Cange , voc, Fadus, Fada^ Caragm Dujii^ 
FoUeti Daemones , TempeJiariL tdda. Keyslcr , Antiq, 

Septentr. ^ Celt. Here we have the foartie of the Wondeii 
mad extravagancies of the old romance. ^ 
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( 2 ; ) ' Deo imperante quein adejfe beSantibus creduiit.' 
7uiit. de Mor. Germ, c, 7. This deity was called TVntf or 
Tts, After the age of Tacitus , if I an not niftaken* he 
had nfoally (he name of Odin ; and , it it of Qdin that 
IVormutt thus expreifes himfelf , * Siiam implonntibiis opeift 
* hik btUo^ inibr fenis monocoH equo iafidentii , ftalbo 
' dypeo te^i , quandoque fe ^oHjpkiemUm ptaeboit* 
Monument* Dan. 4. 

(24) Traces of the fpirit of gaUaniry and love, itista 
be remarked, appear in a (Inking nanoer, even in the 
eligious fyfteni of the Gothic nations, 
' Freya, * fays the luda^ Ms the moft propitious of the 
goddelles. The place which ihe inhabits in heaven is called 
^ the union of the people." She goes on horfeback to every 
place where battles are fought, and aflerts her light to 
one half of the flain ; the other half belongs to Odin. 
Her palace is large and magnificent; thence Ihe falliei 
forth in a chariot drawn by two cat<:. She lends a very 
favorable ear to thofe who fue for her adirtancc. It is 
from her that the ladies have received the name which 
we give them in our language. She is very much delighted 
with the (ongs of lovers; and fuch as would be happy in 
their amours, ought to worOiip this goddefs. ' 76. 
In another fable of the tdda^ there ase the ftdlowing 
prtfcalars. ^ Gefione is a virgin , and takes into her fervice 
^ all chafte naids ate their death. Fylla , who is alfo » 
virgin , wean her beautiful locks flowing over her fl)ouldert«r 
Her head is adorned with a golden riband. She is intrufted 
with the toilet and flippers of Frigga^ and admitted into 
the mod important {ecrets of that goddefs. • . . Siona 
employs herfelf in turning men's hearts and thoughts ta 
love, and in niciking young men and maidens well with 
each other. Hence lovers bear her name. Lovna i fo good 
and gracious, and accords fo heartily to the tender vowi 
of men , that, by a peculiar power which O. in and Fri^'ga 
have given her, O-ie can reconcile lovers the moit ac variance. 
Varri prefides over the oathc thar men make, ard par- 
ticularly over the p toauies of lovers. She is titentive to 



ijiyiiizea by Google 



IN E U. R O P El 



* all concealed engagements of that kind, and puniflies 

* thofc who keep not their plighted troth. ' ibid, p. 95, 97. 
It is alfo remarkable , that , in the Gothic Elyfium , it was 

beautiful virgins named Val1<yriae , whj poured out thcic 
liquor to the heroes. lu ijs'er , Jiitiq. Scptr. ^ p. 1^2. 

(25) St, pa/ai/e^ fpeaking of the candidates for chivalrjr^* 
fays , ' I-es premieres lecons qu'on leur dc nnoit regardoient 

* principalement tay,iour de Diett'^ des dames ^ C*tft-a-dire, 

* la religion & la galanterie. ' j)]tm. fur I anvUnne chevaU 
tome I. p. 7. The Chriftian knight waf not left devootthao. 
the i'agan warrior. Anciently , during the Celebrstioil of, malt 
in every country of Earope, he drew his fword, andhdd 
it out naked , in teftimony of hit readinera to defend the 
fitith of Chrift. Favine^ p. 54. Keysler , Antiq, feUH^ 
Celt. p. 164* 

It was the influence of fvch nannen which indocecE 

* that agreeable libertine Boccace very feriotifly to gi?e 

* thanks to God Almighty and the Ludits for their afTiftance 

* in defending him againft his enemies ; ' and which made 
Petrarch compare ^ bis mil^refs Laura to Jefos Chrift;' 
circomftances which appeared fo abfurd to Mr, Home. Seo 

bis Egays, p. *77« 

When the Count ^e Dunois was about to attack the 
Engliih army which befieged Montargis , la Hire , a knight 
and a man of fafhion who ferved under him, having received 
abfolution, joined devoutly his hands, and thus prayed. 

* D'eu , je te pric que tu fafTes aujourd'hui pour la Hire . 

* autant que tu voudrois qui la Hire fit pour toi , $*il 

* etoit Dieo , & tu fuflcs ia Hire. ' S^. Foix , £Jf. hiji. 
tome I. p, ?47' 

■ A pidure, not lefs ftrange, and fti l more pfofenc, is 
in the poetry of Deudes dc Pradei , a canon who bad the 
reputation of being wife and fpiritual. He thus laments the 
dc'th of Brunet , a troubadour, ot one of the provenqal 
bards. *11 chantoit fi bien, que les roflignols fe taifoient 

* d'admiration pour fenttndre. Auffi Dieu IVt-il pfis ponr 

* ion wfage. Je pric Dieu df le placer a fa drcate. SI la 
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* Vierge aime Ics gens courtois , qu'elle prenne celuMa*' 
Hifloirr litter aire des Troubadours ^ tome i. p. 520. 

I hell" fta kcs arc exprcffive, and iiluHritc , more than 
the mult carctul rcafonings, the nature and fpirit of the 
devotion of the ages of chivalry. Amidft the decencies and 
the proprieties which philofophy introduces in cultivated 
times 9 we look back, with furprife , to this grofs famiJiaritf 
with the fupreoie Being , and to this blafphemooi infolence* 
Yet , it is difficult , at the fame time , not to remember « 
that theCe things are equalled * if not exceeded , among us, 
by tbofe gloomy and fanatical men , who , having got what 
they term the ne-vo light , conceit themfdves the focietj of 
the tU3^ and the fritudt Qi God I . 

SECTION V, 

CO The charader or Nation which preceded knighthood, 
was that of the ecuyer ^ or armour-bearer. The candidate for 
chivalry had formerly been a page ^ a valet , or a danioifeau. 
The la(t term was applied to the fons of men of rank. 
G» Andre de la Roque , Traite de la. fiohlejje , p. 7. Moeurs 
des Frangoit far le Gendre , p. 6^. Daniel^ ' Hijl, de ia 
milice Frangoifey tome i. p, 94, 95. 'St* Palaye Mng» 
fur temc* CbevaL fewtie u 

In thofe ttmca» the terms page and vedei were not ez;. 
preffive of meanneft and low conditfoll , as At prefent. 2Hk 
Conge n 90C. Valeti & DomiceBut, Shr John Fmrfau^ 
who was chief juftice under Henry VL has obferved , when 
fpeaking of England « *Sunt Fale^i diverfi in regiohe ilia 
* qui plus quam fexcenta fcota per annum ezpeddere poflimt.* 
De Laud. Leg* jit/gliae ^ r. 29. 

(2) The age of knighthood , it is probable, varied with 
the nature and weii^ht of the arms which were in ufe at 
different periods. In gene al , it has been fixed by antr- 
quanes and hiltorians at 2i years. This rule, however, 
could be initinged in favor of%Qal merit or high birth. Tha 
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noviciate of the knight commenced in his feventh year. • In 
that ten -cr age , he turned h s atrention to the art of yar, 
his miltrefs , unJ his ca'cchifm. Daniel y Mi. ice Frav(^u2fcy 
iib. cb. 4. Riliq. Spt.')itatiy jj. 174, .^t, J\duje^ Alcnu 
Jur tunc. CheVAl. piOdc i. 

|j) The power of the German priefts did not efcapc the 
penetration of Taeitus, * Neque animadvertere , neque 

* vtncire, neque rerberare quidem nifi facerdotib*.t permit * 

* fum.' De Mor, Germ, c 7. The Ch ifthn priefts were 
no left felfiRi and ambitious. In every country of Europe, 
they attained iromenf^s wealth , and prodigiooi influence* 
They prefided in the inferior courts with the civil magtitrates; 
they to^k their feats in the national afTtmbiics ; and , in the 
preambles of the barbaric lawi , th -y ate ufttn m.n(iooed 
next to the Kings themfclves. * Incipiunt / fays the pro* 
logue to the Capitularies of Charlemagne , * capitula regom 

* Si epifcoporitm ^ maximcquc nobilium omnium Francoriini.' 
Baluz. Capit, Reg. Franc, tome i. f. 698. It is thus, 
alfo , in fome of the prefaces to the An^'jo .Su\on hiw?. 
The powers ihey afl'unied were exorbitant, and often im- 
properly exercifed. To ufe the ftrong language of Bacon ^ 
f they were lovers of iordfliips , and troublcrs of ftates/ 
JiiJ}. arid polit, difcQurfe on tbe law and govfrnment of 

C4.) Selden , Tit. hon. part. 2. cb. ^. fcifl:. ^4, 5^. 
Afhmole , Inftitutions of the Garter, ch. i. feci. 9. Du 
Cange, voc. Allies. Daniel, Milice Franc^oire , lib. ^ ch. 4. 
La Roque, p. ;54. 3^^. K defcriptlon of the ceremonies 
vfed at the creation of knights of the bath » is inferted 
in the Appendix , N* tf. They were nearly the fame with 
thofe employefl in the creation of the knight*bachelor , and 
ill u (Irate the manners of old times* 

(0 The fefium tyrocinii^ which -is the name given in 
the old hiilorians to the rejoicings on the invef^iture of 
knighthood, often laded many days; and, in the cafes of 
perfons of didinclion , was folemnized with torneaments 
and (hows. The feafon of torneaments was alfo embraced 
as a fit occafion for conferring knighthood on thofe whofe 

a* 
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btrtb and fbrtmie did not entitle them to exhibit thefe fo- 
leoinitiei. Andthit, from the principle of giving encourage- 
ment to the military art. For the fame reafon, public 
entries into cities, coronation!, and fcdivais of every kind^ 
vere opportonities for the creation of knights, 

(6) Spelman , voc. Auxilium. Afhmole , ch. r. fedt. 9. 
St. Palaye, torn. x. 19$. 248* X)aniel, Milice Fjraoqotfe, 
tiv. ch. 4. 

When the celebrated Joan d'Arc raifed the fiege of 
Orleans , the EngUfli comtuander , the Earl of SutFulk , 

* was obliged to yield himfelf prifoner to a Frenchman 

* called Rcnaud ; but before he fubmitted, he alked his 

* adverfary whether he was a gentleman? On receiving a 

* fatisfactory anfwer , he demanded, Whether he was a 

* kuigbt ? Kenaud replied , That he had not yet attained 
' that honor. Then I make you oue , replied Suffolk, 

* Upon which he gave him the b/trw witli his fword, which 

* dobbed him into that fraternity ; and he immediately 

* Aitrendered himfelf hit prifoner.* Hume^ voi. 2. p, 340. 

(7) The knights afifedted great magnificence , and more 
particularly after the holy wars. * Portabant autem diverfi 

* generis fpedes preciofas, aarum & argentnm, pallia olofe* 

* rica > purporam , fichdes > oftrum & multifbrmium veftium . 

* ornamenta ; praeterea arma varia 9 tela moldplicis generis « 
' inHnitas loricas, culcitras de ferico acu variatas operofe, 
' papiliones & tentoria preciofiilima,'. &c. Brom^tQu^ aff. 
Baron. A ugh p. 2%l, 

(s) The horfe and armoor of a knight were called his 
toutcmntentum^ ot cwnttnatKi, Seidett, Tit, Ho»,par$z» 
cb, feci' n» 

The refpict ul behaviour, even to vanquifT'ied knights , 
and indeed the extreme honor in which knights in general 
were held, is exenipliHcd very ftrongly in the condud of 
Edward III. to Euilace de Ribauniont. This prince thought 
it nccel!ary to leave England privately for the protedion of 
Calais , and carried with him the Prince of Wales. The 
day after his arrival at Calais , a battle enfued betwen hit 
troops and the French forces commanded by Geofirey de 
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Charni^ whoi notwithftanding the truce which had beea 
concluded b«cweeii the contending powers, had biibedthe 
governor of Calait to fiirrcnder the pUce to him. T# 
prevent this oirciimftance , was the intention of Edward's vifit. 

This great prince , who fought as « private geailemaa 
under Sir Walter Mantty, encountered Eoftace de Ribav* 
anont , a hardy and va oroiis knight , who beat him twice 
to the ground. Pulhed to extremity, Edward had occafion 
for all his ifarengtfa and adarefs. After an encounter , fharp 
«nd dangerous, he vanquifhed his antagonift , who furren- 
dering his fword , yielded himfeif his prifoner. The next 
day the fcnghfh enjoyed their viftory, and inithe evcnirg 
the French piifoner? were invitCil to fup with the Prince 
of Wales and the Englifh nobility. After fupper, Edward 
himfclf entered the ap<irtnicnt, and converfed , in a ftrain 
of compliment and familiarity , with the prifoners. His 
behaviour to his antagonill tuftacc de Ribaumont was more 
particularly attentive, and is thus defciibed by FroiJJ'ard, 
.* Vint le Roi a Meifire Euftache de Ribaumont : Vous etes 

le chevalier au monde que veiiTc onques plus vaillamment 
' aflaillir fes enemis, ne fon corps deffendre, ni ne me 

* trouvai onques en bataille ou je veilTe qui tantmedonnaft 

* afiEiire corps k. corps , que vous avez hui &it; fi vous ea 

* donne le prix fur toua lea chevaHera de ma court par 

* droite fentence. A done print le roi fon chapelet qu'il 

* poftoit far fon chef (qui ivAt boa ft riche) & le meift 

* Tor le chef de Monfeigneur EulhKhi , & dit: Monfeignenr 

* Eoftache , je vous donne ee chapelet ponr le mieux com* 

* battant de la joDrnee de ceux d« dedans & du dehors^ 

* & vous prie que vous le portez cette annee poor Tamoof 
' de moi. Je fai que vous 6tes gai & amoureux , & que 
' volontiers vous troovea entre dames & demoifelles , (i 
' dites par tout ou vous irez , que je le vous ai donne, 

* Si vou« quite votre prifon , & voua en pouvez partic 

* demain , s'll vous plait.' an, iH8. 

C9) Favine, Theatre of Honor, book i. Sr. Palaye 
Tilero. fur Pane. ChevaL partie 4* Selden, Tit. boo. farus. 
^ fed. |7« 

U4 
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(i o) The cblef ftrength of armies confifted , at this time « 
of* cavalry. The Hcilful management of a horfe was ^ of 
confeqoence, one of the great acpompliflimentstif a Icnighc 
or a warriour. It is to be noticed , that this way of thin* 
king charadcrized fome of the German tribes , even in the 
age of Tacitus, The following entrgetic defcrip-ion- of the 
Tenderi, is applicdble , in a {biking manner , to the purer 
ages of chival y. * Tenc):;:ri fuper folitum bellorum deciis» 

* equ.ftris dircip'inac arte praecsHunt. Nec major apud 

* Cuttos p.^.iitura taus , quani T- cl ris equitum. Sic in- 

* ftitiiere iiiajares, poftjri iniitjntur. lli htfus infuntium ^ 

* hiicc jiivcnum aemulatio^ fcrfeveyaHt feucs,' Dc Mor* 
Gerr.j, c. 52. 

(11) Hence the dii"iindion orkn'^ihts hauncrrt and knights 
■biichehn \ the latter expreliiori denoting the hmple knight; 
the former , the knight who had a ftandard and followers. 
The numbers of knights and efijuiics who fcrved L:u:cr the 
banneret, varied in proportion to his riches, and influence. 
It is alfo obfer?abi.-, that this dignity was not always feudal. 
It was fometimes perfonal. Stlden , TU, bon. pan s. cb. ^ 
fell. 2). and eb, ?. feil, ,;9. Du Cancie , DiJfcYt, fur 
I'Hiftoirt de S. Louis, Spelm, voc Banerettus, . Daniel^ 

(12) Favine, Theatre of Honor, book 10. St. Palaye, 

Hd-im. fur Tanc. Cheval. partie 6. 

(n) An old ceremonial of chivalry has thefe words: 

* Le Roy Artas dMngleterre , & le Due de Uncaftre ordon. 

* nerent & firent la table ronde, (k Ics behours , tonmois, 

* & jouftes ; & moult d'autres chofes nobles , & jogemcnts 

* d armes, do.n ils ordonnerent pour juger , dames & damoU 

* fiUes, Roys d'armes & heraux.' Dijj'trt, 7. fur rHtfioirt 
de S. Louis , 1 79. 

(14) The ater torneaments were thofe given by fove- 
jei^s and princes, to which 'knights were invited from 
every part of Europe; for, over Chiilhndom, the honor 
and privileges of krik^hthood were the fame. The lefler 
tomeamencs were thofe given by il:e batons. 

It defetves obfervatlons , that the exhibition of tornea- 
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ments produce J an intercourfe between the nations of Europe, 
whicli could not but contribute to knowledge and civilization. 
When there were no expr^-fs prohibi ions, knights followed 
the Kiore importar.c torneaments wherever they were cele- 
brate'!, 'for the pufj^fe of Jtudying the art of war ; and 
that they might had lignal and proper oppurcuni ies of 
diliinguiihing themfolves , and of cultivating the frieniihip 
•nd acquaintance of illuHrious perfons of both (exrs. It 
was even the fafliion for knights to avoid the reitratnc of 
, marriage for feme years after their inftaildtion into the order , 
that they might confecrate them to the travelling into dilianc 
countries, and the viftting of foreign courts 9 * afin de s'y 
^ rendre obevaliers parfaitiJ &t, Pmlayt ^ torn, a. f. 9. • 
- From thefe circumftances , it is obvious, that the ilrong 
conclofions of Dr. Robertfon, concerning the little intercourfe 
between nations , during the middle ages , are not to be 
telied upon in all their force , but to be underOood with 
much referve, and many limitations. Hift» of CbarL Y» 
vol, I. f.%2fi, feq* 

(is) This prefent was called favettr. Si. Pa/aye , torn. I, 
p. 9?. Hence the pieces of lace or riband whi' :h are yet fome- 
times diilributed at marringcs , are termed the bride's favors. 

{tfi) It would be tedious to enumerate and to dcfcribe 
the diiFerent forms of exercife or combat which were prac- 
tifed in the torneaments ; and it is not necefTary in this 
woik. The jciifie was the combat of one againll one ; 
ics arr.ic! a ontrancc , were the combats of lix againrt fix , 
and confirted occafionaliy of more or fewer perfon. Lc pas 
(inrnies, was the defence of a pafs by one or more perfons 
againit every ailailant. The curious reader may confult.the 
books which treat eiprefsly of torneaments. 

(17) f avine on torneamentt. St. Palaye, M jn. fiir Taac* 
Cheval. pahie a. 

(t8) * Effigiefqoe ft figna quaedam detraAa lads fit 
' praeliom ferunt.' Tacit* de Mw. Gertm r* 7* The 
pofterity of the Germans were equally fuperftitious undet 
the light of the gofpel. * Les Germains/ fays Sir* Foi>, 
who had this paflkges of Tacitus in his eye^ \portotent k 



aU A VIEW OF SOCIETY 

' la guerre des drapeuix , & de« figures qui etoient en dep(^t 

* pendant la paix dam let bois facr^ He adds , ' Nos 

* Roii alloieiit preadce de n^ine la chape de S» Martin 

* for Ton tombeao, & roriflaoine dans I'^gltTe deSLDenis^ 
' & lea reportoient lot fqoe la guerre etoit finie. * Hijh 
far Parity torn a* p* 187. 

(19) The Edda, Keyfler, Aotiq. (eleft. Septents. p. 
149. — 16;. Pelloutier, Hift. des Ceitea, liv. |*cb« tft, 

(20) The difcerning reader will perceive, that I defcrUie 
Chriftianity from the writings of the clergy ; becanfe , it is 
alwayf firom their reprefentations of it that it ads npon fixaaty 
•admannefi* I therefore fpeak pohtically, and not at an 
inq'iirer into theology. 

From the pretended friends of Chriftianity, and from itt 
moft zealous partifans , too, I fear, it has received deep 
and cruel wounds. Its moft enlightened and genuine admirers 
have reafon to regret , that it has not been left to defend 
itfelf. Were it ponTible to deftroy the comments , the ex- 
planations , th^ catechifms, and the fyftems of divines, a 
▼cry confidcrable blow would be giren to infidelity. One 
can refped the honeft doubts of philofophy. But, is it 
poflible to with -hold indignation or fcorn, when ability 
iloops to be uncharitable and difingenuous, when bigotry 
preflet her folly , and fpitt her venom ? 

(si) It wat Gregory VIL whofe magnificent mind firft 
formed the plan of the croifot. The fimaticifoi , the heroie 
fpirit, and the wild enterpriTe of knighthood, foggefted, 
ionbdeft, the idea of them* The advantages they were to 
give to the holy fee, and the ehoreh hi generid , were 
aomeroui and great. The Popes not only conferred remtffion, 
or pardon of their fine, on all thofe who yielded to this 
nadneft ; but, what was no iefs interefting, they undertook 
^the prot^ton of their families and affairs. The clergy^ of 
confequence , drew immenfe wealth , by ading as tutors and 
trufteeikfor widows, pupils , and minors. The troops defigned 
for thefe pious projects , could be employed by the church 
to protedt and enlarge its temporalities ; and , under the 
preteace of recovering the holy fepulchrc » prodigious iiinu 
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were to be extraded 6rom women » die devout, the infirm^ 
and the dying. 

from the holy wars it followed « that new fraternities of 
knighthood were invented. Hence the knights of the holy 

fepulchre, the hofpitailers , templars , and an infinite number 
of religious orders who Ihed blood, and deformed fociety. 
for the glory uF God. Many of thefe acquired great 
riches , and all of them increafed the influence of ths 

church. 

Some wrirers have fancied, but very abfurdly, that the 
croifes gave rife to chivalry. VC'ithout chivalry the croifes 
could not have been carri;;d into ex -cution. The I'opcs and 
the clergy would in vain have preached , that they were 
the road to falvation and the gates to heaven. ^ 

From the cultivated Itate of manners in the eaft , fome 
improvement was imported into Europe by the crufaders. 
But the crufades deferve not to be confidered at the firft, 
or indeed as a very powerful caufe of refinement in Europe ; 
though it is to be allowed , that they encouraged a refpeift 
Ibr order , and ideas of regular government f and that diey 
made additions to the fcience of heraldry and the fafliidnt 
of liveries 9 and heightened the Iplendor of equipage and 
drefs. . 

When the medal, however, it reverled, then appear 
many and great difadvants^es. They drained the kingdom* 
of Europe of their inhabitants ; they took away their riches, 

and thereby difcourcged trade and the arts; they removed 
kings and nobles b.yund the Teas, and introduced into 
ftates difquiets and diforder ; they added to the power of 

the Roman fee , by affording favorable opportunities for 
tbe operation of its policy , and for eftablifhing the right of 
the Popes to interfere in t!ie temporal affairs of nations; and, 
in line, they promoted every pious impertinence, and 
advanced the mofl: abjtdt fuperftidon. 

It is alfo worthy of remark, that fome writers , who have 
no tindure of philofophy, have treated chivalry and the 
fcoly wars as primary and diftindive caufes of the refinement 
of the European Hates; yet the latter, being really the con* 
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fv'quences of 'he foriner » their infiueiice ought to have been 
afcriDticl to ■ eni. 

I'he tame wduc of penetration is perceivable in thofe , who, 
while they urge a> a primary fource of improvement , the 
revival of iite ature , hold out^ difttnAivt ly , m another 
caul'e of it, the civil code, or the laws of the Romans. 
They might, with cq^al propriety, record as particolar and 
difttndtve faurces of refinement * the writings of Cicero , 
of tivy y or uf Tacitus. 

During the prevalence of chivalry , it is likewife to be 
obferved , that the ar Jor of redreifing wrongs feized many 
knights fo powerfully, that, attended by efquires, they 
wandered about in fearch of objects whoCe misfortones and 
mifery requir:;d their affiRance and. fuccour. And , as ladies 
engaged more particularly their attention , the relief of 
unfortunate damfe s was th- achievement they moft courted. 
This was the rife of knights arrant , whofc aiventures pro- 
duced rutnance. Thefe were originally to d as they happened. 
But the love of n.arvellous came to interf ere i fancy was 
iridu'-;ei in her wilJell exagi^eracions , and poetry gave her 
charms to th^ mud monflrous fidions , and to fccnes the 
molt unnatural and giga.itic. 

(2?) * Supplicem aut debileni vel arma abjicientcm hoftem 

* occidere , et am hodic apud Gol^o* ferapicerno opprobrio 

* dignum comoucatur. * Jo. Magnur ^ Hiji. Siiec. lib. 4. 
In the battle of PoiAiers « fought by the heroic Edward 

Prince of Wales, the King of France was made prifoner; 
end the behaviour to the captive monarch illuftrates , more 
than any particulars I can mention , the nobienefs of the 
imnciples of chivalry. The Earl of Warwie condodled the 
French king, with many demonibrations of refped, to the 
prince's tent. * 

* Here , ' fays a great hiftorian , * commences the real 
' and the truly admirable heroifm of Edward: For viAories 

* are vulgar things , in compaiifon of that moderation and 
' hamanity difcovered by a young pHnce of twenty, feven 

* years of age, not yet cooled from the fury of battle, aid 
! elated by as extraordinary and as unexpe^ed fucccls » aa 
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had ever crowned the arms of any general. lie came T rth 
ro meet the captive king with all the (Igns of regard and 
fympathy ; aiminiftered comfort to him aJmicifl hii mis- 
furcunes ; paid him the tribute ofpraife due to h s vJor; 
and afcribtd his own viclory merely to the blind chance of 
war, or to a fupcrior prjv;d.nc^, which controls all the 
efFur:s of human force and prudence. The behaviour of 
John (howed htm not unworthy of this courteous treat* 

* ment: Hit prefent ibjedl fortune nmr made him forget 

* a moment that he wa« a king: More fenfible to Edward's 

* generoGty than to his own calamities , he confelTed , that» 
nocwithftanding hit defeat and €ap.ivity, hii honor was 

* (Uli unimpaired; and that) if he yielded the vidbry , it 
was tt leaft gained by a prince of fuch confummate ?alo£ 
and huraani y. 

* Edward ordered a magnificent repaft to be prcpired in 

* his tent for the* prifoners , and he himfelf fcrvcd the 
royal captive's table, as if he had been one of h>s retinue* 
He ftood at the King*s back during the meal ; conftantly 
refufed to take a place at table; and declared , that , being 
a fubjed, he was too well acquainted wi.h the dillance 
between his own rank, and that of his royal i\bjelly, to 
ali'ume fuch freedom. All his father's pretcnfions to thei 
Crown of France were now buried in oblivion : John, in 
captivity , received the honors of a king , which were 
refufed h'm when feated on the th-one : His misfetrtunes, 
not his title, were refpected : And the FienLh prifoners, 
conquered by his elevation of mind, more than by their 
late difcomhturc , burll out into tears of joy and admira- 

' tion ; which were only checked by the refledtion , that 

* foch genuine and unaltered heroifm in an enemy , muft 

* certainly, in the iflue, prove but the more dangerous to 
4 their native country. ' Hume , bift, of England ^ vol* 2. 

214. See zMoAsbmote^ p. 67). 

Morfels of flory like thefe are precious , and diftinguiib 
thofe hiftorians who can render inilrudive the details whick 
common writers are only attentive to make agreeable. 

(24) The following was one of the oaths adminiftered 
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by the cooftable in the duel. ' A. de 6. ye fhall lay your 

* hand ayen on the holy gofpels , and fwere that ye Oiall 

* have no moo wepncs or poynts, but tho that ben afiigned 

* you by the conftable and inarefchall » that is to wite , 
. * gieyve, long fwerd , fliort Twerd , and dat^ger: Nor no 

* knyfe , fmall ne grete ; ne none engine , ne none othir 

* inOrument with poynt : Nor ftonc of vertue , nor hearb 

* of vertue; nor charme, nor experement, nor none othir 

* enchauntment by you, nor for you , whereby ye truft the 

* better to overcome C. de D. your adverfaric , that fhaii come 

* ayens you within thefe lifts in his defence; nor that ye truft 

* in none othir thynge propirly, but in God and your body , 
' and your brave quarell; fo God you help, and all halo wes , 

* and the holy gofpellt.* Dugdale^ origin, juridic p. 82* 
(2s ) The fblenm taking away of the fword , the cutting 

off the fpurs , the tearing from the body ^he coat of arms« 
and the bmiring every piece of the knight's armour , appear to 
have been ceremonies of the degradation* Sfldem , Tii, ton. 
part 2. eb* f. StS. )8* Asbmolt^ p, 620, 

Religkm came alfo to concern itfelf in a matter Co important* 
f riefts pronounced over the culprit a pfalm , containing im« 
precations againfl traitors. "Water was thrown upon him to 
wafh away the facred charader confened by his inftallation 
into the order. And , at length he was dragged on a hurdle 
to the fhurch , where there were faid and perfrrmed over 
him the prayers and the ceremonies which are u£ed fof tho 
dead. Pdayt^ tonu i. ^« |20« 
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CHAPTER L 
S E G T I 0 N I. 

( I ) TtIE ordinary form of liomage and fealty varied 
m feme little particulars in dtfFerent nations , and in the 
fame nations « at different times; and fidelity, while the 
fief was precarious, couid only he promifcd during the con* 
nexion of the lord and the vaflal. The oldcil example of 
thefe ceremonies which is preferved , and perhaps the moft 
fimple, is that of Taj^iLon Duke of Bavaria, to King Pepin, 
in the year 7<;7.^t is thus defcribed. 'TaiTifo Dux Bajoa- 

* riarum cum pnmoribus gentis fuae venit , ^ more 

* Francorum , in manus regis in vajjatiann manibu« fuis 

* femetipfuni commcndavit ; fidelitatemqne , ram if fi regt 

* Pipino , quam fiiiis ejus Carolo oi; Lark marno , jure jurando 

* fupra corpus Sandti Dion) Hi proniifir. ' Adeimus ^ AnnuU 
Franc, ap. Brujjcl ^ liv. i. cb. i. feci. 7. 

Frcm the words more Fraucontm it is to be inferred, 
chat thefe ufag^s were of a ftill higher antiquity ; and , 
ind> ed , there can be little doubt ^ that they prevailed from 
the eariieft times. We find them, accordingly , in the Ang o- 
Savon period of enr hiilory; Hicbol Praefat. wi LL* Anglom 
Saxon, p. tf, 7- h is true, notwithftanding , that fomo 
cninenc asthoti coatendf that tfaey were cenfequenoct of 
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the perpetuity of the fief. But the homage ofTaHlloii, ani 
the AngKSition fealty , were prior to the general eftabiiili-* 
nent of this perpetuity. And there dosrs not appear any 
folijd reafon to thinks that thefe ceremoiues were a refult 
©fit. 

When the exercife oF the prerogative of private war among 
the nobles had fpread Us diforders and calamity , it became 
oomoion , both in France and England « toinfert areferva- 
tion in the form of homage, whicli limited the iidelity of 
the vaflals of a lord or a chiefs to the zdXi which were not 
derogatory to the faith they owed to the Iting. This wat 
intended as an obftrudtion to the prevalence of private war, 
and difcovered an advancement in the ideas of civilization 
and government. Saint Louis eRihiiOied it in France; and 
it appears in England, in uliot is called ' The Statute of 
* Homage,' in the feventcenth year of Edward 11. By this 
form or 0 dinance, the vaflal , after exprciling the Iidelity he 
is to bear to his lord for the lands he holds, is made t» 
add , paving the faith I OTrf unto our Lord the King. 

Out of ihefe ufages, in this ftate of their rellridion , 
there grew, as fiefs diei away , thcligeance, or allegiance, 
which every fubjedl , whether a proprietor of land or not, 
was fuppofed to owe to his (overcign. Thus , the oath of 
ligeance or fealty was to produce the o^h ^ allegiance. 

(2)1 have endeavoured to inveftiga!e,nn another work, 
the high antiquity of the feudal inci *enta, Dijfcrt* on tb0 
Antiq. of tbt Eng. Confiitut* part 2. It is a common miftakes, 
that the feudal fruits or incidents were not known in England 
'till the Nor^ian thnes. This opinion is to be afcribed to the 
want of curioOty in fome inquh-ers of great name, who have 
given a famflion to it without deliberation; and to the nar« 
row prejudices of others f whoaffed to confider the Noiman 
invafion as the proper en of our political oonftitotion, 
from the view of paying a compliment to the prerogative 
of our kings , by holding out Duke William as a conqueror , 
and by infulting the confequence of the people. It is in tbia 
Biann- T that errors have been engrafted upon errors. 

The Angb-Saxon laws » however , oppofe the concept of 

the 
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tiie late rifj of the feudal incidents, with a fores that is 
not to be refilled. They make an adual and expr-fs mention 
of them. And , icr formal ii.'uftraiions of the feudal inci- 
dents in the Anglo S-iXun tim:s, the reader may confult , 
T/je cafe of te}!urrs iipnu the coiumiffioii of defeciive titlciy 
argued by ti e judges of IreUud ^ Mr. Seklen y in many 
furts of bis t/porks^ and Mr, I'Vbitakcr^ in bis bijlory 
of MancbeJ^ir* 

One of C motels laws I cannot forbear to mention 4 
becaufeic iUu^rates very ilrongly, in this age , tbeexifteticff 
of tenoret. It ordains that a TafTil who deferts , in an ex- 
pedition agiinft an enemy , (hall forfeit his land to his lord 9 
and that , if be Ihould fall in battle, his heriot ihall be 
remitted, and his land go to his' heirs. LL. Cauta, c, 
This defertion was , in all feuda' countries , one of the 
cao(es of the efcheat or forfeiture of the fief. Spelm. Gloffl 
voc, Feioma. We thus lecm , that, in the age of Canute^ 
there prevailed the feudal incidents of efcheat and heriot, 
t\nd that lands were not only granted in tenure « but might 
j;o to heirs ; a circumftance which may lead us to conceive, 
that advances were then made towards the eftablifhment of ' 
the perpetuity of the fief. This important law is raifinter- 
preted by Wilkins , and , probably , wich d^fign. The learned 
reader will not require to be informed, ihat his verfion of 
tiie Anglo-Saxon laws is often defective and unfaithful. 
; \C hat is worthy of notice, while many writers of England 
look to Normandy and Duke William for the iotrodudion 
of the feudal law , and its incidents , into their nation , an 
author of France, William Rorille of Alenzon, in his 
preface, to the grand Couftomier of Normandy, contends. 
That they were firft brought into that duchy from England 
by Edward the ConfeiTor. 

the faas is, that tfcefe froits nd this law extended 
themfelves. over Europe , from no principle of adoption , but 
ttom the peculiarity of manrers and fitoation of the barbaric 
nations who made conqnefts. There is no pofidon iii hidory 
which is clearer than this. And Do Cange , in particular 4 
when w^ cenfider the amazing extent of his information , it 
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very much to blame, while he fondly holds out the tenets 
thac the ufages and inflicutions of the European ftatet pre* 
ceeded chiefly from the manners and cufloms of France. 

( 5 ) Even in the days of Bradon , after the feudal aflbcia- 
tion had received its moft daggering blows , the dodtrines 
cf the reciprocal duties of the lord and the vafiTal, and their 
ptrpetual league, are laid down in ftrong language. 

* Nihil facere poteft tenens propter obligationem homagii, 
' quod vertatur domino ad exha&reddtionem vel aliam atro- 
*' cem Irjutiam ; nec dominm tenenti « e converfo* Qiiod 

* ii fecerintf dilfolvitur & extinguitur honagittm omnino, 

* & homagti oonnedio & obligatio , & eritiade joftom jodi- 

* ciam cam venerit contra homagium & fidelicatis ficra- 

* ineiituiii» quod in co in qoodelinqaunt pttniamor» fcin 

* perfona domini , quod amitut dominium , & in perfona 

* tenentis , quod amittat tenementum*' De leg* & Cot^fitehtdm 
Angl. p. 8 1. 

(4) Theftate, I know, of the people oF old , as de^ 
fcribed by Dr. B.ady, and Air. Hume, by Dr. Robertfon , 
^and a multitude of other authors , was uniformly moft abjedl ; 
and yet the power of the nobles is reprefented as moft 
exorbitant. They dwell on what they term the ariftocratical 
genius of the times , and feem to take a pieafure in paint* 
ing the abjcctnefs ot the people. 

It is remarkable, thatthcfc notions are contradi<ftory and 
inconfiHent. The nobles had immenfe influence; but, in 
\\ h'(it Hid this influence confift ? \C as it not in the numbers 
and the atrai hnunt t f their vaffa's? Thefe were their power; 
and , di4 ihey oppr^fs them? The reverfe is the truth. They 
treated them witii the utmoft lenity , and it was their intereft 
to do fo. The cordiality, a<*cording y , of the nobles and 
the valTali , was maintained durmg a long trad of time , of 
which the hiftory has been repeatedly w itten ^ without the 
nectifary attention to its nature and Qdrit. The decay » 
indeed, of this cordiality , was to create confufions and 
oppreifion ; and , whet confirms my rematk , it was in 
this fituation, that the power of the Moblet wiis to bt 
humbled. ' 
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The error I mention wai firft thrown out by i writer of 
ibility, becaufe ic fuited the theory he inculcates. It was 
adopted « for the fame reafon, by a writer of ftiil greater 
talents; and nothing more is necefTary to give currency to 
an abfutdity. For, the authors who do not think for thcq[i- 
felvcs, but who gam a faihioniible and temporary reputatiOHp 
by giving drefs and trappings to other men's notions , wiU 
repeat it till it is beiicvcd. 

( ^ ) Mr. Hume hjs the following very fingular pafTage. 

* None of the feudal j^overmvciK . in Eur -pe had fuch ii.lticu- 

* tions as the conuty - courts ^ whiwh the great autho icy of 

* the conqueror Itill retained fio,n the Saxjn cuikms. Ail 

* the freeholders of the county , evtn tlie greatclt barons, 

* were obhged to attend the flieriff in thcfe c urts , and 
' to afUlthim in the adminiltraaun of jultice*' yii>^end. ix. 

Jn every fendal Jtingdom, notwithftanding this ftroog 
affirmation , the comts was known , and the comitatus. The 
comUatus^ or county, was the territory or eitate of the 
coma f and the court he held,' and in wbich he prefided, 
was the county •court,, to ^hich the- freeholders and ttudatort 
were called, and aAed as afl*elfors or judges. Du Camgc^ 
and Sptlnuin^ voe. Comitcs, 

' There might, indeed, be a comes who enjoyed not the 
property of the county , but only a part of it ; and , in this 
cafe , he was conftituted to exercife jurildiction in it. The 
Iheriff originally was a very fobordinate ofHcer. He was 
fometimes no more than the deputy of the comes. Hence 
ineecomes was the term by which he was known. Sometimes 
he was only vefted with the care of the king's interelt in par- 
ticular counties. And, in reality, he began only to figure w hen 
the jurifdidtion of the nobles , in the deeime of hefs , liad 
died away to a fhadow. 

It is faid by Mr. Hume , That the great authority of the 
conqueror retained the county-courts from ihe Saxon cuftoms. 
He thus infers , that thefc courts were favorable to the loyal 
authority. The fadt, however, is exactly the reverfe. The 
greater jurifdi(^ion there is in the nobles and the people , 
the, more limited is the prerogative of princes. The county. 
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courts were eminent and formidable fupports of the liberty 
of the fubjedt. And , inftcad of giving them enccuragenient , 
it was the intereit of the cun^ueror to eioploy his great 
authority in their fuppreffion. 

Mr. Hume ad is, in the fpirit of a writer who had fnade 
a difcovery, * Perhaps this inftifciK[on of county -coarti in 

* England hat bad greater tS<A on ^e government , than 
^ has yet been diftinftly pointed oat bylhiftoriani , or traced 
' by antiquaries. ' Ibid* ' 

1 have remarked thefe and other weak .places in the 
works of this illuftrious man, that I might ihow tlje danger 
of implicit confidence even in the greateft name<. The undue 
weight of what are called great autboritUff gives ft ftab to 
the fpirit of inquiry in all fciences. 

(6) The dif^inguilhing freedom of the Germanic tribes 
was carried w th them into their conqueftt. Tacitus faid of 
thcni, while they were in their woods, * Dc minoribus 

* rebus principes confultant , dc majoribu^ auuet.* Dc Mou 
Ccrm.c. II. Thispsculiarity ofgovernment, and this import- 
ance of the people, appear not i^ly in the hiftory ot thefe 
nations , but in their laws. The prologue to the laws of the 
f ranks has thefe words. ' Hoc decretum elb apud regem, Sc 

* principes- ejus , & apud cuncliini popu/unt Chriflianum , 

* qui infra rcgnum Meiwungoruoj ccnfiftunt. ' Liniieubr* 
p. ;99. The lex Alamannorum begins thus. * Incipit lex 

* Alamanoortun , quae temporibus Chlotarii regis una cum 

* princlpibils fols , id funt, xxxiii. efpif^opis, & xxxxittk 

* ducibus, & IxxH. ooflditibus, vet cetero populo oonftituta 

* eft.' Lindtnbr, p, )6;. In the fame fenfe, we read of 

infinita mulfitudo fdilium who appeared in the Angfo* 
Saxon patliameors. , Sptlman^s couueiU. Originally , as ia 
GermRny , in all the European ftates , every perfon who wore 
a fword had a title to go to the national affembly. The 
fovercign could enacfl no new lav^s , and could repeal no old 
ones , without the confent of the people. 

But, in ancient Germany , a rcprefentatioo of the peopfe 
was even pratftifed on particular occafions ; ard we are told 
by Tacitus , that , when Civiiis declared war agaioft the 
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Romans , ' convocavit primores gentis , & prompt iJJ^mos 

* vu/gi. * Tacit. HiJ}. lib. 4. Sec farther A Dijjettation 
concerning the Antiquiii/ of the Engliib Conjiitution , 
fart s* After the ereaion of the European ftatet, thelncoiu 
veniendee arifing Brum great multitodes of armed mea in 
coufictlt of bufinefs, dtfcovered folly the advantages of 
reprefeutatiou. And deputies made their appearance in thefe 
to confolt and defend the privileges and tights of the people; 
The exadt era of- this eftablifiiment is not known in ant 
country of Europe* Its antiquity, however, is beyond all 
doubL And die commons made a figure in thead mblies of 
France , termed , ies champs de mars^ ft les champs de maij 
in the cortes of S^^ain , and in the witcenagemots of England. 

It is probable, that in France, the people were reprefenced 
before the age of Charlemagne. That they were imporrant in 
the reign of this politic and powerful prince , there are proofs, 
pofitive and ceitain. The inllructive work of Aichhifhop 
Hincmar , de ordine Palatii , places this matter in a Itrong 
light; and Abbe Mably , who copies and comments upon it , 
acknowledges the fuprcme power of the affemblies of thofe 
days, felecis examples of it , and of the interference and con- 
ftderadon of the people. In fadt, nothing of any moment or 
va'ue , in peace or in war , or in any fubject whatever , could 
be done without their approbation. * Lex confenj'u populi (it , 

* & conftitutione regis. ' Capita Kar. CiUo', an, 864. ap* 
Balia. torn. t. ap. 177. This conelufion is fupponed by 
cxprefi, numerous, and concurring teftimonles of ancient 
laws 9 iiiftories, and ordinances. See Ho/omaxf, Franco* 
OaBUy cb* 10, II* Mably Obftrvat. fur t Hifi. 'dt Franc* ^ 
lib. 2. cb* s. Rffrntron tbe antiquity of pariiamtntt , &c % 

* Mr. Bamct aotwitkllaii^iif a varlfiy af avtliorltics which •ppofh 
his aflercioiif , could exprefl himrelF to the following pnrpoft. *The 

* jreat ftmilarity amoag all the feudal g;overnment« of Europe, weN 

* known to every iiian that has any acquaintance with aacieot hiUorf • 

* and the ftntiquariaot of all foretco coontrict, where the faeaion was 

* never emharreifed hf pirtf^dlfrvtti, htve allowed, that thecMUMO/ 

* were verylttcitt bciftc idnitttd to .a ihttf ia the legfetetlTe pow^r** 
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Thefe iffembllei were ?ef y dtSctfnt firom the Etttt Gminux 
of after-times , whea the rights of the people were infolted, 
■nd the legKlative power came to refidcin the fo?ereign. Yet » 
it ii not oncommon to confound them ; and , on the founda- 
tkmof thif error, improper conclufions iuive been intoed 
•gaiail the commons of England. 

At what period the deputies of the people appeared In the 
cbrt's of Spain, is uncertain. But the liberty of the Wifigoths, 
who founded that kingdom , was ferqcious ; their love oF 
independence was fodered by the ills of the Moorifh domina* , 
tion ; and their fovereigns , during a long tn^ of time, were 
kept in a furprifing degree of {"□bjectlon. Like all the other 
barbaric tribes who made eftablifhmcnts , the individuals 
among the Goths who wore fwords , alTembled originally in 
the councils of the nation ; and when the difadvantages of 
crowded and tumultuous aHemblies were uniformly felt, it is 
natural to conclude, that the deputies of the people were 
called to reprefent them. 

From defigo , however , in the Spanilli government, from 
the ravages of the Moora, or from the waile and havoc of 
time, no direA proofa of this reprefentation , it it faid , ace 
to be foond of an earlier date than the year Of the 
appearance of the depntiea of the people , at thia time , the 
evidence is produced by Dr, GedcUt $ and this writer liaa alfo 
publiOied the writs of fummoDS , which, in the year i|9o, 
required the city of Aboli to fimd ia reprefentativei to the 
parliament of Spain. MifceDauious TraSt^ mL t. There ii 
like wife evidence ofa Spanifli parliament in the year 1179, in 
which the 'deputies of the people were afTembled ;.and of 
another in 12 to, in which they afTifled as a branch of tiie 
, legifl tture. Gen. Hifl, Spayn,np. W^bitthek ^ HaUttipontbe 
Kinn s H^rit^ vol. 2. p. 6%. 

Wh'!e liberty and the deputies of the people made a figure, 
and wh'le the prer-gat've cf the fovereignwas reftrained and 
dired-^d Hynafiona' councils and aflcmblies in the other coun- 
tries of E'jrope , it Teems the height of wildnefs to conclude , 
at many have done , that, in England, the inhabiti\pu were 
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in a ftate of flavery ; and that the mandate of the Prince wag 
the law. Hit conditioa', fo far from being deCpotic , waa 
every moment eapoCed to danger and infolt He might be 
depofcd for a flight offence. He was eleded to his office. And, 
his coEonation*oath etpreffed hit fubjedtion to thecommonity, 
and bound him to protcd the rights of his fubjedt'. 

The A glo>Saxon laws ace proofs , that, inftcad of govern- 
iog by his wi'I or caprice, he was under the control of a 
national affembly* In the preambles to them, we find, thai 
theTP/VeJ or fapientts were a conftituent branch of the govern^ 
ment. The cxprcfTion ^imoxtsfapientes populi mei , is a part 
oF the pro'rguc to the ordinations oF King I na , an. 712. And 
the fdpietJtiS populi , or deputies oFthe people , appear in the 
laws oF other princes of the AnglocSaxons. LL, Anglo-Saxon, 
ap. Wilkins. 

It is very remarkable , that the term fapkntes, as may be 
feen in Du Cange , in his explanation oFit, exprclled, in 
Italy, in ancient times, thofe who governed the affairs of 
cities and communities. When men, thcreForc, of this fort 
arc uniFormly mentioned as a part of the Anglo-Saxon witten- 
agemots , it is impoflible, but to pre judice , not to fee, that 
they mufl have acted as the reprefentatives of the people, 
and muft have procured this diftindion from the opinioa 
CAtertamed of their wifdom or experience* * 

By a curioos tefthnony , it Is even obvious , that the word 
fapientts muft have meant the commms. In the fupplicatioii 
dtlcwMtydf DemMsbiri^ to Edward III* th^re arethcfe ex- 
preflions, ^^irelny pleafe par I'avys des prelats, oountees, 

* barons , & atortijagei hi ceft prefent psrliament ordeiner,' 
dtc This foppltcation is printed hi the 4, Inft. p. 212. In the 
reign of the third £dward , from the autres fagcs exprcfling 
the commons, it may forely be decifively Infeifcd, that 
Japientes had the fame meaning in older times. 

In hdi , the exprefllons which denote the Anglo-Saxon 
aflemblies , allude to their nationality. * Commune conci. 

* lium , conventus omnium, concilium cleri & populi, 

' omnium principiim & omnium fapientum conventni, ' 

I 
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•re appeUariooB which nark forcibly die interference aa^ 
aififtanee of the eommoms *• 

In the annats of Winchelcomb, an. 'gti* there is to be 
leen ihe teim jtrocuratiirts , as exprelTive of a branch of the 
witcenagemoc. It aifo occun in a charter of Kmg Athelftane. 
And , that the perlons denoted by ji were the deputies of the 
people, teenitt paft all doubi , when it Is recollected » that, 
in the SpaniHi writers , this order of men is exprefTed by 
frocuradjres de las cividades y villus. Nay, in Polydorc 
Virgil, we meectht: exprellion procuratores civium fopulique* 
^7. 478- IVbiteloLke, vol. i.p. ^78. 

To thelc notices 1 might add a multitude of authorities , 
refpeclabic and pcfitive. But I mean not now to enter fully 
into the difpute concernirg the importance of the people. To 
give completenefs to the fpirit of my prcfent volume, it is \ 
fufHcient for me to adcrt the antiquity of the commons, in 
oppoiiiion to an opinion of their late rife , which a modern 
hiliorian, of great reputation, has inculcated, with that 
tiardinefs which hedifplays in all hi$ writings , bat with little 
of that power of thought and of reafoniog which does honor to 
his philofophical works. 

Mr. Hume, ttrock with the talents of Dr. Brady , decd?ed 
by hif ability , difpofed to pay adulation to government, 6r 
willing to profit by a fyftem, formed with art, and ready for 
adoption; has executed his hiftory upon the tenets of thia- 
writer. Yet , of Dr. Brady it ou^jht to be remembered , that he 
was the Have of a faction, and that he meanly proftitoted an 
excellent Ubderftanding, and admirable quickoeGs , to vindi. 
cate tyranny , and to deltroy the rights joS his nation. With 
no kls pertinacity, but with an air of greater candor, and 
v.ich the marks of a more liberal mind , Mr. Hume has 
cmployetl himfdf to the fame piirpoCes ; and his hiftory , from 

* Mr. Hupie h^s obr«fived, iB4eed, tfcAt * Noqe of thf e^prcffiopi of 

* the ancient liftorfpot, thovtdi fcvcral handrtd palGiKct niigkt b« prft* 

* duced , can, without the tttmofi vioUnee^ b< tortured to a meaiiiiis 

* which will admit the Commons to be cnnflitucnt mtinbtri of tke freaf 

* uuiincil.* Append, ii. Ic i> painful to icmatk 4 want of Madof £b 
i;I>uiug in fo great }i man. 
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ks beginning to its condafion, is chiefly to be regarded a 
plauQble defence of prerogative. As an elegant and a fpirited 
compofition y it merits every commendation. But no friend to 
humanity , and to the freedom of xhi i Itingdom, wili conlider 
his conftitutionai inquiries , with their cffed on his narrative^ 
and compare tbem with the ancient and venerable mouniaents 
of our (lory , without feeliog a lively fD|pri(e, and a patriot 
indignation. 

(7) The general dodrincs concerning wardHiips may be 
ftrcn in Craig y lib, 2, DuCauge^ voc, Cnflos ^ IVtirda, La 
Couiume rtfonnie de HormAndic^ far Bafaage^ Artm dit 

Gardes. 

In that inflrudtivc collection of records, The hiftory and 
antiquitU'S of the exchequer of the Kings of Engiund ^ by 
Mr. Mcdox , there are the following examples ot the h\c of 
wardiliips by the crown , in the times which pailed from Duke 
"WiLiani to King John. 

Gadfrey de Cramavill gave xxv 1. x s. for the cuftody of the 
land of Aheton, which was Ralf de Heldebouiil's , and of 
Ralfs heir during his nonage. Hugh de Hammavill proffered 
X 1. for the cuibJy of his fifter , with her land. Ra'f de 
Gernemue gave a fine of Ix marks , that he might have the 
cuftody and donation of Philip de Niwebote's daughter , with 
her inheritance. Burl David gave oe marks to have the cuftody 
of Stephen de Cameisy with his whole land , till his full age ; 
faving to the King the (ervtce of the Aid had ; and £arl David 
was to make no d^jhuSim upon, it And Philip Fitz-Robeit , 
gave cc L and c bacons and c cbeefcs for the wardihip of the 
l and and heir «of Ivo de Monby, till, the heir came to be of 
full age. VoL 1. p. ; 2 ^ , )24. 

In remarking thefe fales , the value of money in its varia* 
tioos, is to be attended to. From Mr. Madox^ it appears t 
that , * in the reign of Henry 111. Simon de Montfort gave ten 
thoufand marks to have the cuRody of the lands and heir of 

* Gilbert de Unfranvillc, until the heir's full age, w.th the 

* heir's marriage, and with udvowfoiis of churches , knight- 

* fees, and other pertinencies and cfcheats; * and my Lord 
LyctUtou has calculated the amount of this payment » . 
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accoidiiig to the prefent value of money. * Ten thonfand 

* narks/ be obferfet, * containing tben as mocb filver in 

* weight as twenty thoofiind pounds now; and the value of 

* filver in thofedays, being urqoeftionably more than five 

* times the preient value, this fum was equivalent to apay- 

* meat of above a hundred thoufand pounds made to the 

* exchequer at this jEtme. ' Hift, of Htmry lU voU a. p. 
Mddox ^ vol. t* p. ?26. 

C 8 ) Of reliefs in Eng'and , it is fuffi:ient to give the follow- 
ing examples , as they will fully il uRrate the oppreflTions 
whic i muft have lefulted firom the exafflioa of this feudal 
incide-'.t. 

In the ^th year of King Stephen , "Wa'ter Hait gave v marks 
of iilver fcr relief < f his Father's land. Alice , wife of Roger 
Bigot, gave c and fourfcore and xviii 1. for her father's land 
or manour of B ivoir. Humfrey de Bohun paid xxii 1. and x s. 
for relief of his father's land. Wa'eran Fitz William anfwered 
xxxiii 1. vi s. and viii d. for relief of his land. In the reign of 
King Henry II. Williim Fitz William paid xxv marks for 
relief of his land ; Theobald de Valeiaesxxx I. for relief of fix 
Icnight-fees; and Robert de DudavjUe x maHis for relief. In 
the reign of K. Richard I. Robert de Odavill's (on paid c marks 
for acceptance of bis homage , and for relief and feifin of his 
land; Walter de Niewenton paid xzviii s. and iiii d. for (eifiii 
of the fourth part of a knight's-fee , which was taken into the 
King's hands for defoolt of paying relief. William de Novo 
Mercato gave c marks, tbsit the King tomld rtctive bit 
reafoHabU relief ^ to wit, ct. In the reign of K. John, John 
de Venecia gave ore marks for feifm and relief, and did 
homage to the King, and was to make the King an acceptable 
prefent every year. Geoffrey Wake gave cc marks for his 
relief. Madox , Hifl. of tbe excbeq. vol. !• p. 916, ; 17. 

The minute fteps in the hiftory of reliefs, and of the other 
feudal perquifites, are no part of this work. The reader who 
would inveftigatc Englifli reliefis ftill farther , may confulc 
LL. Guliel. LL. Hen. I. Chart, Johaij. ^c. and , for their 
ftate in foreign couotiies, he may conilder what is laid in 
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Brujfel , ufage general des fiefs , iiv. 2, AJ:fes de Jtrtifalim^ 
and the Glujfaries, 

(9) Lyttieton on tenures, fedt. 107. DuCange, Difpa« 
ragare. La Coutumie reformee de Normandie. • 

(10) Celeftia, wifepf Richard Ibn of Colbern, gavexU. 
that fhe might have her children in wardfhip with their land , 
and that she nugb$ not, he married , exapt to btr tmu good" 
iiking, 'Williaoi Biihop of Ely gave ocix marks, that he 
might have the cuftody of Stephen de Beauchamp, Mid migb$ 
marry bim to 'wbom be pUafed, William de St. Marie-church 
gave D marks , to have the wardfhip of Robert , fon of Robert 
fitzhirding, with his whole inheritance, with the knight's* 
fees , donations of churches , and marriapes of women 
thereto belonging; and that he might marry him to one of his 
[ William's ] kiiifwomen ; provided , that Robert's land 
fhould revert to him , when he came to full as^e. Bartholomew 
de Muleton gave c marks, to have the cullody ot ihe land 
and heir of Lambert de Ybetoft, and that be might marry 
Lambert^r trife to rchoni he pleafed , but without difparage* 
mcnt. Geoffrey Crofs gave XL marks , for the wardfhip of the 
lands and heirs of Samp fon De Mules ^ who held of the King 
in capite ^ by ferjeanty, with the marriai)e the heirs. John 
Earl of Lincoln, conilable of Chefter, hned mmm marks, 
to have the marriage of Richard de Clare , for the behoof of • 
HAaud, ddeft daughter to fchn faid £arL Gilbert de Maifbil 
gavt X marks of filver , that tile King would give him leave to 
take a wife* Luda , Coontefs of> Chefter , gave D marks of 
iilver , that (he might not be married within fiv,e years. Cecilie, 
wife of Hugh Pevere, gave xii I. x s» that Ihe might marry to 
whomihepleafed. Ralf Fitz William gave c mi(rks fine^.that 
he might marry Margery, late wife of Nichobs Corbet, who 
held of the King in chief, and that Margery might be married 
to him* And Alice Bertram gave xx marks , that fhemightnot 
be compelled to marry. Madox^ bifi. of tbe Excbtqutr^ voL t. 
f,%22 — %26. 4.61 — 466, , 

Thefe vq'uable notices are from records in the reigns of 
Henry IL Rich. 1. King John , Henry IIL and Edward I. 
( xi } Henry U» levied an oi^f of one mark terfit , fet tbe 
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marriage oFhis daughter Maud to the Duke of Saxony. Of this 
aid , the proportion of the Earl of Clare for his own knighe- 
fee< 9 ftnd for thofe of his lady the Countefs , of the old 
JeofmenCy was * fourfcoie and foorceen pounds and odd and' 
for Ilia fees of the newfeofnient, it was citi s. iiii d. The 
feofnients iHiich had been made either to barons or Icnights , 
before the death of Henry L were called vetmffeffanuutwtu 
Fees of the new feofinent were from the aooefiion of Henry IL 
Thi^ appears from the Black Book of the Exchequer. 

Henry III. had an aid of xl 9. oF every knight's fee to 
make his eldej} fan a knight. When King Richard was taken 
and imprifuned on his return from the ho y wars, 9Xk aid was 
given for th? ranfome of his perfon. The barons and knights 
paid ac the rate of xx s. per fee.. Madox , biji, oftbt Jixcbeqm 
vol. I. p. ^90. ^96. 

in ail cafes of ai is , ch« inferior valfals might he called to 
afTift the crown. valials. They were even to contribute to extin. 
guifh their debt>, 

(12) Du Cange, voc. Auxilium, Bruflel , Ufage general 
des Piets en France. Couft. Norman. Madox, hift. of the 
Exchtq. vo!. I. p. 614 — 6 1 8. 

(ij) Spelman, voc. Feloniai Lib. Feud. Etabliffemcrits 
^e S. Loois , liv* i« Craig , Jus Feudale , lib. 3. 



SECTION IL 

(i)It is to be cdteceived » that , originiily , little ceremony 
m<lpiployed in the doeL Book L Cbap. *• SiS. 4* tbe 
Tfoter. But, w ranks and manners unproved, a thooGind 
peculiarities were to be inyented and obferved. This inftito. 
tion , accordingly , is one of the moft intricate in modern 
ioriTprodence. It would be Unptoper to attempt to exhaolt, in 
a note, a topic which would require a large volume. It it 
only my province to put together forae remarks. 

I begin with a diftinclion which has efcapcd many inquirers, 
irho have thence wahdeicd in oontiadidkioa and obfcnrity. 
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The duel was, in one view, a precaution of civil polity; m 
another , an inftitution oFhonor. Thcfc diftindive chara(flerf 
icbore m its origin. Book I. Chap. 2. Sc£l, 4. And , in thefe 
, diiTereac rei'pcds, it was governed by dilferent forms. The 
comtnoahw, and the ordinary judges , diredked it in the ona 
condition ; the aimt of chivalry , or the conftitutioni whick 
g9ve a founJation to this court , governed it In the other. la 
reading what many authors have amafPsd 0^ ihe duel « it it 
difficult to know what refers to the former ftate of the matter « 
and what to the latter. They either knew not the diftindlon^ 
or poflefTed an impeifeA notion of it Even in the refearchee 
of Montefqoieu , concerning the judicial combat, there it 
thence, perhaps, a faintnefs and embarrafTment ; and, in 
t|;ie obfervations of Dr. Robercfon , on the fame fubjedl, the 
confufion is evident and palpable. See Note 22. $0 Cbar/es V« 

It has been afTirmed , indeed , that the court of chivalry 
was not known till the eleventh century, or till a period fliU 
later. And, it is probable , that this court, in all its formali. 
ties , and in its condition of grcateft fplendor , exifted not in 
an early age. Hut there is evidence, that its duties were ex- 
ercifcd in very ancient t'mes. And , from an examination 
of the oldeft laws of the barbarians , it is to be inferred , that 
the bufincfs of it , except perhaps in a few inftances , was not 
determined by the conimon judges. We know , at ieaft , with 
certainty , in Ei^lari^ , in the Saxou era , before a regular 
Court of chivalry was eftabliilied , points of honor and of war 
were under the diredion of the beretocbt , while the duel , 
as a civil rule, was at the diredton of the common ju:Iges ; 
and that, in the Norman age, when the court of chivalry was 
formally in exiftence ^ with extenfive powers « the conflabk 
and the marsbtti had fucceeded to the jurifdidion of the 
heretochs* SpelmtLtty Glojf.p* 400. Sir Ed-ward Coke on the 
Qourt of ebivalry. 

The determination of a doubt , for which no complete evi- 
dence could be produced , was the end of the duel as a civil 
precaution. The dccifion of points of honor, and difputes of 
arms, or the fatisiaction of a proud and a wounded fpirit, 
was the end'of the duel, as an iailitution ofchivalrj, \^kitk 
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the common judges oF the land managed the duel in the Tormer 
inftance , as an objed of common law ; it was governed in the 
latter by the judges in the court of chivalry , that is , by the 
conflable and the marfhai ; and the forms of procedure in 
thefe cafes were efTentially difrerent. 

OF the court of chivalry , the jurifdic^^ion regarded matters 
of war , precedency, and aimorial diltindions, as well as 
points of honol- ; and treafons , and deeds of arms committed 
without the realm, were obje(fls of its cognizance. In a word, 
where the common law was defective , the powers of the con* 
liable v^d the marfhai were competent. 4* Inftitut, c x 7. 

Yet, from thefe officers,' there lay an appeal to the 
fovereign , as the bead of arms, and he might ftop , by his 
power, their proceeding«. It is thence that we find the Kings 
of England fnperfeding combats of chivalry. It was as the 
head of the civil ftate they coutd foperfede the combats of 
right, or at commoD law. Inftances of their jurifdidion , in 
both cafes « are not unuFua!. An exertion of it, in the duel of 
chivalry , took place in the intended combat between the 
Lord Rea and Mr. Ramfay. The Lord Rea, a Scots baron , 
impeached Ramfiy and Mcidrum for moving him beyond the 
feas , to join in the treafons of the Marquis of Hamilton. 
Ramfay denied the facl, and offered to clear himfelf by combat. 
A court of chivalry was conftituted , by comj|iiirion under the 
great feal ; and the parties were on th|5; point of engaging , 
when Charles 1. interpofing to prevent the duel, fent them 
prifoners to the Tower. Kc-.jnet^ complete hijiory of England^ 
vol. 5. /?. 64. An interpolition in the duel at common law, 
was cxercifed in an intended combat in a writ of right between 
the champions of Simon Low and Jo. Kine , petitioners , and 
of Thomas Paramofe , defendant. The battle was difcharged 
by Queen Elizabeth. Spelm, Glojf lo^ 
t' In the ddel by chivalry , champions were not nfoal ; becaufe 
queftions of honor required the engagement of the parties. In 
the duels of right, the parties might have champions, becaufa 
the trial was merely an appeal to the Divinity , who was to 
decide the truth by aflifting , miraculooily, thecaufe of the 
innocent perllbn; and this afliftince might be manifefted 
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either to himfelF or to hit reprefentative. The fafhion, howm 
ever , of martial times , was an indocement lo the parties 

themfelves to engage: And, in general, champions were 
only proper for the old and infirm , for prieftt» mtnoit, and 
"women, Dii Cange ^ ducc Campiones. 

Anciently, in the duel of right, there was a difcretionary . 
power in the judges to determine in what cafes it wag necelTary; 
and this was a proper rellraint on the violence w,th which the 
duel was courted, in preference to other modes of trial. 
lirujfei , Ufage general des Fiefs ^ liv. ;, ch. 1 5. Exprefs laws 
Were even made to defcribe the gccafions in which alone it 
was to be expedient. There is , on this head , the following 
regulation of Henry I. * Non fiat bellon fint capital i , ad 

* rninm x fol^ nifi de forto vel hojofinodi nequitia compellatio 
' fit 9 vel de pace regit infradta « vel in iltis in qnibos eft 

* capEtale mortis, vel difFamationia, ' LL. Ben* I. c. 59. 

In the reign of Henry H. it was the pradttoe to permit the 
defendant to take his' choice between the aflize or jury and the 
duel. ' Habsbit eledionem, ! fays Braiton^ *' utrum fe 
' ponere velit fuper peariam , utrum culp. fit 4p crimine ei 
' impofito, vel non : Vei deiendendi fe per corpus fyitmm * 
Lib. |. c. 1 8. This marks the decline of the duel, and accord* 
ingly* it gradually gave way to the jury. To* this alternative 
of being tried by one's country, which expreffcs the form of 
the jury, or by the duel, which exprelTes the appeal to the 
Divinity , there is yet an allufion in the queftion propofed to a 
culprit, and in his anfwer. Culprit, Hoipo wilt tboii be tried ? 
His reply is, liy God and my country. There is here a rule 
of law which has furvived its caufe or neceflity. The alterna- 
tive is fuggefted in thcqueftion, when no a'ternative cxifts. 
And the anfw -r includes both trials , when one only is in 
priicftice. Abfurdities of this kind , for they furely def rve this 
name , mult be frequent in the progrellion of jurifprudeoce in 
all nations. 

The duel of chivalry loft ita legality with the (all of thecoart 
ofchivaby. It left behind it, however, the modem cballeoge 
er duel, which it ia dilhonoiable t9 refofe, and illegal t» 
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aetept. The jury , which fwallowed up ihe duel at commod 
Itw, could here afford no remedy. 

A punier, though a more ufefol relic of the honorable 
court of chivalry , which was once fo high in repute , that it 
was in danger of incroaching on the jurifdiction of oihcr 
courts , is yet familiar in the heralds who manage armories, 
defcencs, and funerals, and who record adiiiiiiions to the 
peerage. 

The dei^ay of the manners of chivalry , was the diftant caofe , 
of the fall of this court ; and its immediate one was , pethapi, 
the jealoufy of the great powers of its judges. There has been 
iioregukr high conftable of England fince the i^th year, of 
litenry VIIL And the marfluil dfdndled down into a perCbnal 
diftindion « of name of dignity. 

In France , points of honor were originally under the cog* 
fttzance of the maire of the palace and thia officer , who wat 
to acquire the greateft powers, app^red in ttmesojfaremeite 
antiquity. Du Ciatge$ ifoc. Major Domus, After the age of 
Hogh Capet, this dignity was fupprelTcd; and out of its mint 
four courts arofe^ One of thefe was the court of chivalry, or 
ffae offices of the high conftab'e and marOidl. The other 
courts were thofe of the high chaocelior^ the high treafurer v 
and the great mnfter of France, or the judge cf the King's 
houfehold. For , in the era of his grandeur , the maire of the 
palace had engrofTed to his jurifdi^ion whatever related to 
arms, juftice, and nusnce. 

(s) It has been contended, that a knight's fee confifred 
rcgylarly of a certain number of ^cre^ Spe 'riai/^ voc. Fcodunn 
Camden^ Introd, to the Britartyi. p. 246. But the value of 
acres muft have varied acceding to their fertility and fitiiationj 
and it feem the more probable notion , that a proportion of 
laild, of a determined value, no nTatte- for the quantity of 
the acres , was whatio general condituted a knight's fee. Tho 
Gonfideration of the revenue that was necelTary for the main* 
tenance'of a knight « and ft>r the futnifiiing of his aroit9 would 
Sited die extent of the land. The wiU of the grantor, how^ 
tT6f 9 itald the coofent of the receiver, night (conAitute any 

portloA 
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portion of land whatenr • kmgfat'tfte» w (bbjea it to tht 
fervice of a knight. - . 

This is put palt all dovi^t by the following remarkable paper 
in the Black Book of the Exchequer , which cerdfifit Heocy IL 
of the Hate of the Jsnight'e fee of one ofyhis vaflals. 

Carta WiUelnu. , filii Robtrti. 

Kariffimo domino fuo H. regt Anglorum, 'WiUelmus , filine 
Roberti , falutem. Soiatii , quod de ?obis teneo fe^idum i* - 
militis pauperrimum , nec alium in eo feodavi , qui yix in 
fufficientia , & ficuc tenoit pacer meus. Yelefiet IjJtcr Higer 

Scaccari J vol, \. p, 247. EdU, 1771. 

In the records of England, there is mention alfo of the 
fmaU fees of the honor of JVloreton ; and it is fuppofed that 
the fees which were granted previous to the death of Henry I, 
were in general more extenfive thanthofe which were pofterior 
to it. Madox ^ hiji. of the Excb.vol. i,p. 649, In England, 
as well as in France, there are even frequent examples of 
whole manors which were held by the fervice of one knight , 
ind accounted as a (ingle knight s fee. Dugdale*s baronage , 
W. s. 107. Notetjkr lei AJpfes de Jerufalem^ par 

TbtutmaJlierc t p» 2%%* 

Bot^ there were M only poor feet granted out by the 
crown. There were even grtntt im eapUe of the half of a 
knight f fee « and of other inferior portiont of it» Of this the 
chartert which follow are an inftrudliTe afidenoe. 

/ 

Carta * Guidomss SxtnmiL 

Gwidoextraneos tenet de Rege Alfin dclegunperfetrltiuni 
dhnidiimilitii. 

fUarta Raheni ^ jUU AUfrid. 

Domino fuo KarilTimo H. Regi Anglorum , Robertos , Hlius 
Albrici Camerarii , falutem. Sciatis , Domine , quod ego tdoeo 
de vobis feodum dinidii militist Valet«» 

* Gay Strangt. 

s 
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tgo WiUelnpt Martel teneo in eipite de rege quartam |mum 
tem feodi i. nilids in Caoewic jwcta Linoolmam de antiquo 
fefiunemo, ondcdebeo ei fooerc ferTitiiim» & nichil iiabeo 
de novofe&mento in comitatu Lincolniae. Lib. Nig. Seacetaii^ 
vo/. I. 147. 217. 269* 

It watehiefly the polity or the natural beneficence of princes 
and nobles that varied the condition of feet. At timer, the fee 
war fcarcely fofificient For the fervice required ; and, on other 
occalionr, it was infinitely plentiful, and beyond all proper* 
tiott' to the military pnrpofe of the grant Iti value, on an 
average, is, however, to be calculated from records and 
adls of parliament. From Wiliiam the Norman till King John, 
it was in progrelTion , a five , a ten , a fifteen , and a twenty 
pound land *. In King John's times , it grew to be a forty 
pound land; and, before the era of the adl of parliament 
which took away and abolifhed the military part of the feudal 
fyfVem , the knight's fee was computed at L. 200 per anrinm* 
Thefe things are very curious, and might lead to political 
reafonings of importance. Salman ^ voc. Miles , Asbmolton 
the Order of the Garter. 

( I ) fiaroniei and earldoms could be created or made to 
conlift of any ntmberof feet whatever. Thut', the barony of 
Villhmide Albeney Brito oonlifted of thirty -three knight't 
fieer ^ the barony of Earl Reginald , of two hundred and fifceenr 
&night'i ieet , and ar third part of a fee ^. and. William de 
Jllefchtnei had a barony of eleven knight's foei. Madax^ 
Saroma AmgUca^ p* 91. Thus the earldom of Geoftey 
Fitzpeter Earl of EfTex confined of fixty knight's fees; and that 
of Aubry Earl of Oxford, of thirty knight's fees. SikUm^ 
Tit. bon.fart 2. cb. %.ft^. 26 Inftancestothefiunepnipof^ 
might be colleded in the greateft profufton. 

From fa(fts fo particular, it is , I conceive , to be coDcIoded^ 
that &ir £dvatd Coke is miitakcn , when he lays it down , 

* Sir wmtm BiatkfiAaiftcmst* tUnkt tbti tbcksight't fee, ia tllv 
teignof ilitConqae»r,-wa« ftattf t^ptr Munm , wUcli isaeriaijrty 
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Hktf a Barony confifted, in ancient cimeg , of thirteen knighft 
fee^ and a third part , and that an earldom confiftcd of tweoCf 
}<night's fees. r. InjHtut^p, tf^, 70. According t9 chit way 
of chinking, fome of the barons and earls whofe names arc 
How recited > mull have pon'efTed many baronies , and many 
earldoms ; an ide^ which i? furcly not only ftrange , but abfurd- 
The fuppofition thac nobility is inherent in a certain and 
determmsd number of fees , which this opinion implies , is a 
notion , that does not correfpond with feudal principles. The 
nobility was given, not by the mere poR'edion of the fees, 
but by their ercclion into an honor by the fovcrcign. Yet Sic 
Edward Coke had an authority for what he' faid. It is the old 
treatife , termed the Modus tettcneU parliamentum. This 
treatife , however, is notof fo kigb a date as the Saxon times» 
to which it preten ; and the dccimiikaBGQf «f its alTumed 
antiquity , with the Intrinfie prooft it beats of being a fabrici- 
fion in the timet of Sdn^ard HI. detraA vierj mnch from its 
weigh! And , in the prefcnt cafe , it it in oppoihion to' 
indubitable iMonumtnts of hiibry* 

f am fenfibW, that Sir Wil'ian Blladcfton^hu faid expreitly»- 

* That a ctrtam number of imight-foes were requifite to nialce 
^ up a' barony.* 6eol. a. cb* He has not, however, 
entered into any detail concerning this podtion. I ihould, 
Aerefhre, imagine, that be ha« relied implicitly on the 

. authority of Sir Edward Colce , which ought not , perhaps , to 
be efteeme'l too highly in qoeftiont which have a connexion 
idth the feudal inftitutiont 

* That T.ord Coke had oeglefted too much the femlal cvftoms, was a 
imctr of tefllfBUtioa to Sir Hrary Spetman. It it witb a'Kf^tee !• 
iM'tii, tliat Sir HtDry thus ()»eakt. * I (lo marvel many rimes , that my 

* tord Coke, adornins: our law with fo matiy flowers of antiquity and 

* foreign learning, hath not, ( as 1 TuppoCe), luroetl afideinto thn field, 

* from whtnte fo many roou of our law liav* of oM, btci taktri ant 
' ttaafiMutMl* t witli fiiMB wortkT lawft r wovid read' diciB dillf eat1r« 

* and show tiit ftvcra! Iieadi from whence tbore of ours arerakm. They 
beyodd the f^tl a^ not only diligent, but very curious in this kind ; but 

* wc are all fur profit and iMtaadopmne^ taking what we hndat market* 

* WIUiMC iaquiring wbeMc It. fame. * Rttiq* SptlmM, tf. 
l^brakglaSwMakffadiiaedtftitsonipUiiat, and drew this wish franr 
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Kor is it in Englaiidoiily tlittfODinplfli can be pradoced t» 
lefnte tUt notioii about the conftitutiofi of baronies and eark 
doiiM» In Normandy , ii?e knight s fees aught foima barooy ; 
and of this the following teftimonies wn an autheatio pfoof. 

* I. Ricatdua de Harcoort tenet honorem S. Saivatorii de 
' domino regc per fervitium 4. militum : Sed debebat quinque , 

* quando baronia erat integra. ' 2. ' Guillclmus de Hommet 

* conftabularius Normanniae tenet de domino rege honorem 
' de Hommetto per fervitium s militum , & habet in eadem 

* baronia 22 feoda militum ad fervitium fuum proprium. * 
Uegejirum Philip, Aug. HerouvaUianum , ap, Du C/mge, 
voc. Baronia. 

( 4 ) The terms knight and cbivaler denoted both the 
knight of honor and the knight of tenure ; and chivalry waa 
u(ed to exprefs both knighthood and kuight'/ervice. Hence , 
it has praceeded , that theft pet feoa and theft ftatea hif e been 
confoanded. Yet the matka of their difference are fo ftrong 
and pdnted, that one mvft wonder that writara flimdd 
miftalce tiiem. It is not, however, mean and common con. 
pliers only who ha?e been deceived. Sir Edward (kkt , nofe- 
withftanding his diftinguifhing head, is of this nvmber. When 
eftimating the value of the knighfa fee at L. 20 per oHnum ^ 
he appeals to the ftatute d^milUibm^tm. i. Ed» II. and, by the 
fenfe of his iUoftiation, he concfives, that the knighte 
alluded to there 9 were the fame with the pofTeflbrs of knight'a 
fees; and they, no doubt, had knight's fees ; but a knight's 
fee might be enjoyed not only by the tenants in cafite of the 
crown , but by the tenants of a vafTal , or by the tenants of a 
fub-vaflal. Now , tothcfe the ftatute makes no allufion. It did 
not mean to annex knighthood to evcty land-holder in th« 

this learned knight, is fliU prevalent. The law in Great Britain is lo 
where ftudicd in its hiilory , and as a Ccience. The fiudent is folicitoiis 
only to ftort Ms mumnrj widi mCtt MHlt tportt % wad eonrtt of }«ftiM piy 
more regard to autboritiei thai to rcaronings. From the moment that 

the DiSionary orDecinons was published in ScotlandT, the knowledge of 
the Scottish law has declined. Yet the refpe^able author of that com* 
f nation did not Oiiiij i^giae Uutt hi WIS »b9ut to 4e a fctjiidic^ to lut 
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liingdom who had a knight'i fee ; but to cncoBrage arms , by 
requiring the tenant;> in capite of the crown to take to them 
the dignity. He thus confounds knigbtbood and the knigbt^s 
fee. Coke on Lyttleton^ P» ^9* 

If f am not decei?ed , Sir WilUam Blickft»ne bit ftUeii 
into the fame miflake, and hat added to it. Speaking of 
kmghtt rf honor y or the tquUts MtraH^ from the gilt fpoit 
they wore, he that expiefles himfelf* * They ire alio called f 
' in our law, milites^ becaofe they formed a part, or« 

* indeed, tifg 'whole of th§ royal army^ in yirtne of Iheit 

* feodal teanret ; one condition of which wat , that every one 

* ttbo held a kuigbis fe$ (which, in Henry the Second'^ 

* time ^ amounted to L. 20 fer annum) ^ wat obliged to be 
' knighted, and a tend the king in his wan, or fine for hit 

* non-compliince. The exertion of this prerogative, u an 

* expedient to raife money , in the reign of Charles I. gave 

* great offence , though warranted by law and the recent ex. 

* ample of Queen Elizabeth : But it was , at the Reftoration , 
together with all other military branches of the feodal law, 

* abolifhed ; and this kind of knighthood has , fmce that time, 
, fallen int© great difrepute. * Book, i. cb. 12. 

After what I have juft faid , and what is laid down in the 
text , I need hardly obferve , that this learned and able writer 
has confounded the knight of honor and the knight of tenure. 
And, that the requifition to take knighthood, was not made 
to every pofTefTor of a knight's fee, but to the tenants of 
knigh^t fees held in capUe of the crown , who had merely a ' 
foificiency to RSiintaln the dignity, and were thence difpoied 
not to take it See forther the notet to chafter IV. The Idea 
that the whole force of the royal army confifted of knights of 
boHor^ ot dubbed knights f itfoextfaofdinaryacircomftanpCi 
that it might have (bown, of itfelf , to thit eminent writer , 
the fonrce of hit error. Had every foldierin the feudal army 
received the inveftiture of arms? Could he wear a feal , furpafs 
in filk and drefs , ufe enflgns-armorial , and enjoy all the other 
privileges of knighthood? Bat, while I hazard thefe remarin, 
my reader will obierve, that, it is with the greateft deference 
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I diflent from Sir 'VillteiB Bladcftm , whofe abU^ties aie ^ 
/objedt of a moil general and deletved adiniratioo. 

In thii note, and, perhaps, in other places of this 
^volume » I ofe the expreffiun * tenant in papite of the Grown/ 
ivhichmay feenatsotology tomany. The phrafe, * atehant 

im capitis* may* indeed, expicU luflicieotty the royal 
sfsflaU Itmay* however, exprdt atcnantin CM/^iff oi a iub- 
jedfc. And this didindion was not unknown in the hiw of 
tjagVdnd, Ad adoXtBv. A Tig/, p. i66. iipewi. CicJJ.voc, Caputs, 

.( $ ) It is natotai to think , tliat the number of tenants in 
capiu who gave no infeudatlons « cuuld not be great, TI19 
following cufious records of the age ot H/nry II. are pr 00ft , 
however, that tenants i;/ rap/>f', who no inteudationt, 
did actually exiil; and, peiliiaps, the^ihow, by impUcatioa, 
^ei^ uncommonnei;** 

Carta Aibani de Htdrutt* 

Domino foo excellentiflSmo H« Reg! Anglpnm , Atbanns d« 
Hairum. Veftrae Oiceilentiae iiotiiico, quod ego in Hertford* 
fcire feodnm i . militis de veteri fefomento de vobis priocipii!> 
liter teneo, & quod de novo fefamento nichii habeo, n^^ 
pUitem fepfiuum ailquem habeo. Yalete* 

Cwta Ma$bM$ dt GtrarM ViBa. 

Mathaeni ide Gerardi Villa tenet in'eapita de Domino Rege 
flMtdom |« militii de yeteri fetoento, & nullum habet 
mllitem feiEatum, nec habet allquid de novo, Idbtr Vigmr 
Seaccarii^ p, 246, 247* 

In thn ftine inftrucflive monument, there are other examples 
of grants iu capite of fingle fees » and , in general, it is to be 
inferred, that, of focb grants ^ there were fub-ixifeuda|ipnfy 
/r M9« «79.- 
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C H A P T E R II. 

l^IB. Feud. lib. i.tit. i. Craig » Jos Itndate, lib. t. 

Spelman, voc. Feodum. 

( 2 ) An indance of the fovereign feleding the fon the mo& 
agreeable to him , for enjoying the cftate , occurs in England 
fo late as the reign of Henry 11. This prince gave feifine to 
Ralf de Mandevill of the barony of i\lerfwude, becaufe he wai 
a better knight than his elder brother Robert de MaadevilL 
jMuUux, Baron, ^ngl. p, 97, 

It is rematkable , that, among the German nations, (imilar 
principles, even in the days of Tacitus^ had an influence on 
the rights of fuccelTion. ^ Inter familiam , & penates , & jura 
' fucceffionum , equi traduntur , excipit Blios , son at cetera 

* maximm naii»« fed pront ftnx beffo ^ meHor^ ' Dt Mwm 
Germ, c. 32. 

A fiagnlar confequenoe C(f thclb nfi^et nade its appearance 
in the law of England. On the devolution of a peerage Co 
heiri female , the King might feled the foititnatt dangh^on 
.whom to beiiow iL This jtriirilege, beantlfnl and interefting^ 

was to grow out of martial cuftoms. 

( ) ) lieneficium, and beneficid,, are frequently mentioned 
in the laws of the barbarians, and, from the defcriptioa 
given of them , it is evident, that they were fubjed to military 
fervice. A law of theLongobards has this paiTage. ' Per multas 

* interpellai tones facias ad nos didicimus , milites bemjicia 

* Jua pafTim diftrahere. ' LL. Longob. lib. tit. 9. /. 9. ap, 
Litukubrog. Ancient charters allude to their fervice, by calling 
them ' beneficia militaria. * Du Cange , voc. Bcneficium. 
See alfo a capitulary , an. 807. It is likewife to be obfcrvcd, 
that vufjuUi ^ a feudal term, denoted, in early times, the 
poflello s of benefices. Of this theri are proofs in the years 
757, an.d8o7. Du Caiige ^ voc. Fa (J alii. 

It is CO r.monlv thought, tliat the word feudum was not 
known ti'l about the year 884 * when there is certain evidence 
oil\A uk, Now» thisp^fiod was , in fume ccuntries, poflerioj: 
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to the perpetuity of the fief, and thus btneficium ^ndfeudum 
were to exprefs the fame thing. In fadb , in a conftitution of 
the £mperor Charles III. who died in 8^8 > bencficium 
and feudum ar« employed alternately in ezprefling a hereditary 
gnmt* In the year iitfs, there Is t charter by the Emperor^ 
Frederic L to Baimond hit nephew , giving him the perpetnal 
grant of a coonty ; and , in this charter , the wordf 
henejteium wd fendtm are alio nfed alike to expreft the 
donation. Bniffti^ Ufyp§ ginertd du fifty p. ys. yg* 
Sren in the books of the fiefs » theft terms are employed pro- 
mifcuouDv in the &me fenfe. 

(4) CM»/frfA» /f/^ex^rf contends, that, nnder the Kings 
of France of the firft and fecond raGe, there were only tiro 
kinds of landed property , the domains of the Prince , and 
tkUodiality, This notion , which is the foundation of his fyftem, 
obliges him to aflert, that benefices were allodium. Inferior 
writers have followed his fancy. For ail ingenious men draw 
after them a train of book-makers , who are more folicitous to 
defend their opinions , than to underftand them. 
» That benefices were not propriety or aDodium , has been 
juft now faid. But it may not be improper to produce exprefs 
proolis of their diftioAion. The following laws will feive this 
purpofir. 

* Auditam habenms qnaKter & oomites & ah*i homines , qui 

* »o/^a^exrf/cM habere videntnr, comparant fibi /^opWff offf 

* de ipfojsq/^o bentpdo^ &factontfervire ad ipfas proprie^ 

* ^oifxrenrientesnoftrosdeeorom^f^f/iVioy & cortes noftrae 

* remanent defertae , ft in aUqidbos lods ipfi vidnaotes midtt 

* mala pationtur/ Capit.Kar.i/ Lud, lib. 19. 

* Audivimus, quod aliqui reddant ^mr/itc/ifiM «q/?rifm ad 

* alios homines in proprietatem , & in ipfo placlto dato pretio 
Gomparant ipfas res iterum fibi i$t qood cmnino 

* cavendum eft ; quia qui hoc faciunt , non bene culVodiont 
frdem , quara nohii promijfam bahent, Et ne forte in aKqua 

* i>ifide/jtate rnvtrnzntutf qui hoc faciunt , deinceps caveant 
fe omnino a ta'ibus , ne apropriis bonoribus , a poprio folo, 

* a D-J gratia & noftra , extorre^ fiant. ' CapfmKar* & LluL 
iib, 3, m. zo, flf. Lindenbrog* p, 877. 
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The reader may alfo confult and compare what it coUedled 
in Du Cange , under Alodis and Benejicium, 

( ? ) Sec Chap er i. and the Notes to it. 

( 6 ) Spclman, Lyttlecon, Coke, Houard, Madox, Dalrympic, 
Blackltone, the Judges of Ireland in the cafe of Tenures upon 
the conimtffiiii of defe^ive titles , &c. 

Id thecbboiate tiettite on feudi andlenorei by Sir Henry 
Spelman , hit whole argument to Ihow that hereditary fieft 
were unknown to the Anglo-Saxont, or at leaft the great 
weight of it , i efti on the idea » that the ftodal ioeidentt were 
confeqaenoei of the perpetuity of the fie£ Yet it it obfervable, 
that thU politioni it conftantly fuppofed , and never proved. He 
no where evinoet, that «ardfliip» marriage, relief, aid , 
andcfcheat, wereneceiTary and certain refblttof the fief , in 
its condition of perpetuity ; and , in the courfe of tbit wotk « 
if I do not flatter myfelf , I have produced evidence , from 
tvhich it is to be concluded , in the cleared manner) that the 
feudal in Jddnts were the attendanu of the fief in all the ftepa 
of its prog re fs. 

On a foundation of mere froth, this diftincjuifhed antiquary 
has ererted a fupcrftrucflure that is without folidity, and which 
the flightcft effort may overthrow. Yet it is reforted to as an 
impregnable caAle ; and here , vainly fecure , many a com- 
batant has thrown down the gauntlet of defiance. Ifauthort 
were not generally the unthinking copies of each other, it 
might provoke laughter to confidcr the gravity with which an 
opinion it held out at irrefragable , that it in a high degree 
groft with abfurdity, and feeble with wetkneft/ 

(7} CapitnL Reg. Franc an. 877* ap. Baluz. torn* a.p* 
969. Abb^Mably, Ob(efvat. furl'hiftoire deFianee, liv. 8. 

C 8 ) Do Cange , voc. Militii. 

C9) Madox, Bar. AngL p^ sg. 277, e78« Houard, 
Anciennes loiv des Franqois , conferv^et dant let coutumet 
i\ngloifes, recueiliies par Lyttleton, difcours preliminaire. 
Craig , Jut feud. Somner , Treatife of Gavelkind. Spelm. 
Gloir. Hume, Hift. of England, voL i. Hale, Hift. of the 
com. law. 

( 10). Sir £d. Coke. The Judget of Ireland in the cafe of 
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tenures. Selden , in his titles of honor. Bacon , Difcourfe oa 
the laws and government of England , &c. 

(11) The ufe of entails , which was not unknown in the 
Anglo-Saxon times, and the fucceflion which obtained in 
allodial eftates , muft have contributed very much to the . 
cftrfiliQiaeiit of the perpetuity of the fief. LL^ A:ifredi , ap, 
WUkimSm The genetal tendency of tRe fief to this oltimate 
itept and the immenfe power of many of the Anglo-Saxon 
noblet i feem alfo to confirm the idea , that-the exiftence of 
. its perpertotty might « infome cafes, be known in the Anglo - 
' Saxon times. Bot prefumptive arguments > though of great 
weight , are not to be entirely tetied upon in ^eftions of 
this fort. 

There is adtuai evidence, that Etbelred pofre(recI, as an 
hereditary fief and earldom, the territory which had con» 
ftituted the kingdom of Mercland. He had this grant from King 
Alfred , when he married his daughter Ethelfleda« Selden , . 
Tit. bo)i. part 2. cb, 5, It is teftified out oF records , that the 
earldom of Leicefter was an inheritance in the days of iEthel- 
bftld; and the regular fucceOion of its earls, for a long period, 
is to be pointed out. Camden , Britannia by Gibjon , vol. i. 
p, 54.2. It is known from old hiftorians of credit, that Deirc 
land and Bernicia were Saxon earldoms , which were not only 
' feudal, but inheritable. Tit. hon, part 2. ch. ^, 

The grant of Cumberland by King Edmund to Malcolm 
King of Scotland » was alfo feudal and inheritable ; and this 
appears from the Saxon chronicle , and from the foUowiag 
verfion of the terms employed in iu * Eadmundus Rex totam 

* Cumberland praedavit ft 'eontrlvit, & commeudaint earn 

* Malcolmo Reg! Scotiai, hoc pa^o good in mtxUio fibi 

* fbret terra & mari. ' if. Humindnt , o^. Pruifi^, Epifc^ 
Btfrenf, ad LL* AuglthSax, f. 7. The cxpreifion commtn^ 
dorr, indeed, is faid by Spelman not to mean a feudal 
homage. Feuds and tenures , /7. ; ^. But the original Saxon 
evinces this fenfe ; and , in fact , the word commendare , 
notwithftanding of this learned gloffographer , is ufed with the 
ttmoft propriety to exprefs a feudal homage. Commendavt ft 

t was even the matjted.exprefliontbr/tiir^ /'^oiji/w# 
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4 un f/tztrain. See Du Ca»ge , voc, Commeudare Esf Brujfel , 
Vfagtginiral das fitfi^ p. )s* 276. 
( 1 2 ) * Volmnus etiam , tc firmicer pnecipimiu & concedi- 

* mutf , Dt omnei liberi homiaes totius moaarchite regoi noftri 
' praedidti, habeant & ceneaat terras Coas, & poffdSionet fuae 
' bene, & in ptoe, libere ab omni txaclione injufta^ & ab omui 
^ faUaghy ita quod nibii ab eis eiiga ur vel capiatur, nififervi* 
^ tium fuunkliberum, quod dejure nobis facere debent, & (acere 

* cenentur ; & prout ftatutum eft eis , & iliis a nobia datum & 

* conceHum, jure haereditario in perpetuum per commune 

* confiiium totius regni noftri praedi(fl . ' LL, GulieL. c. 95. 
It is to be mentioned here as fomewhat remarltable , that 

the laws of Duke William , and efpecially thofe of them which 
relate to the feudal inftitutions, are reprefented by many 
foreign writers , and by our domeAic advocates for tyranny , as 
the mandates or ordinances of a prince who governed by the 
fword. Yet they were parliamentary ads, and bear thii 
honorable telHmony in their bofom. 

C 1 ) ) LL. Kdwaid. Reg. ap. Wilkins, p. 197. Chart. GuiL 
de leg. Edw. Hegis ap. Spelm. Cod. Leg. vet. p. 290. 

(14) Spelm Cod. Leg. vet. ap. Wttkioa, p. 29$, 2^6. 

(15) LL. Henry L ap. Wilkins , p. 23 & feq. 

C 16 } Chart. Steph. Reg. de libemtibus, ap. Spelm* Cod* 
Leg. vet. 

^ Sciatic me conoeOiile, ft|>rae(eati charta mea oenfir* 

* maife , omnibus baronibos & bomioibos meis de AngUa 

* omnes libertates & boma lega qoas Henricus Rex Angllae 
' avunculus meus eis dedit & conceflit, ftomoei bomalegis 
' &: bonai confut$udiu9$ eis concede quai lubnerunt tempore 

' Regis EdvcJrdL* p, |lo« 

(17) Charta libertatnm .Angiiae Regis Henrici IL ap* 

jSpelm. Cod. p. ?i8. 

C 1 8 ) iMagna Charta Regis Jobannis de iibertatibus Angliae^ 
ap. Spelm. Cod. p. 5 67. & feq. 

Many important claufes of the great charter relate to the 
feudal fcverities. And, it is worthy of notice, that, from 
the llight confi^ieration of thefc feverities, it has proceeded, 
tha^ £d inany wiuecs have defciibed the feudal inftitutions 
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as a fyftem intended and formed for oppreilion. Yet I have 
clearly (hown« that thefe feverities grew out of thefe infti* 
totioiit from ih^ ehaoge of mnneit ; tnd that the (cheme 
of benefices or fiefs wu not only coafiAent with liberty , 
bat foonded in it. 
(19) Hofnes Hilt of England, vol. i. p. i8f« 
( ao ) There are hiwa which bear the nante of Edward ; 
hot it is acknowledged* on every hand , . that their mthority 
Is not to be folly trufled. And, in the qneftion treated f 
they an not of any u(e, unlefs it be, perhaps, that they 
illuflrate the exigence of fieft among the Anglo-Saxons. 
This compilation, however, though poderior to the age of^ 
the C nfefTor , deferves to be examined with more attention 
than has hitherto been beilowed upon it. M. Houard, a 
foreign lawyer , whofc acquaintance with Norman cuftoms 
is more intimate than with thofe of the Anglo-Saxons, is the 
latcft writer who feems to have made a ftudy of it. 

(21) The following very curious law of \(^illiam the 
Norman makes exprefs mention of the knight's fee and 
knigbt-fervice. It does more. It alludes to a prior law which 
aduahy eftablifhed this tenure, and which was the ad of 
William and his parliament. It is , of confequence , a dccifive 
proof of the introduftion of the knights fee^ or oiknigbt* 
firvice^ by this prince, and of this only. 

* Statoimns etiam & firmiter praecipimus , nt omnea 
' comites, & barones, &niilites, ftferWentes, &nnlvetfi 
' libeti homines totlos regni noftri praedicti , habeant ft 
' teneant fe Temper bene in armiSf & in equis^ nt decet ft . 

oportet , ft quod fint (emper prompti ft bene parati ad 

* fervitium fumn itttegtum nobis ezptendnm, ft pengen- 

* dum, cum Temper opus adfberit, fecondom qnod nobis 
debent de feodit & temtmntb fuit de jnie facere, & ficut 

' illis ftatuimui per cotnmune ctrnJUiwH totius regni noflri 

* praedidti, & illis dedimus ft coocellimos in feodo jure 

* haercditarlo.' LL, Gui0, c 

(22) * Terras militibot ita diftribuit, & eorum ordinea 

* ita difpofuit, ut Angl*ae regnum Ix miUia miiitom inde* 
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' finenter haberet, ac ad iaperlDm regis , pront ratio 
* popofcerit , celcriter cxhiberct. ' Orrf. Vit, lib, 4. 

Sprott , the monk of Canterbury , makes the knight-fees 
to amoont to 60,21^ , and of thefe he relates, that 2g,iT^ 
were in the hands of the clergy. Some writers have made 
Doomfday-book agree with Ordericus Vitalis, is to the number 
of knight's fees. Kut they produce not , fo far as I have 
obferved, the pafTage or paflages of that monument , which 
illaftrate this opinion. And , it is difficult to conceive, tha( it 
can give t complete (atisfadion on this head or topic. 

( 2| ) Selden, Tit boa. part 2. ch. feft» 17. JMadox, 
Baron* AngUca , p. )o* 

(24) Coke, u Inftitate, fe<l. i. 
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CHAPTER III. 
SECTION L 



militiry plan oF the feudal infUcutlons, 6r 
idea of the militi created by ficflf may be feen to the greateft 
advantage in that curious iiionuin.:nt , ^ the Black Book of the 

* Exchequer ; ' of which it was the objedt to exhibit , not only 
t lift of the feudal tenants , but of the fees and knights held 
tnd provided by them. An article from it, therefore , wbtle 
it may emp'oy the reflections of the reader, wiliilluftrate the 

• general notion inculcated in the text. 

Carta Gervqfii PaganeUi, 

Domino fuo dile<ftiflimo Henrico, Regi Angliae & Duol 
Normanniae & Aquitaniac » & Comiti Andegaviae » Gervator 
Faganeilos falntem. 

Ifti font milttet , de qniBiis tobfi debeo ftirvitiain^ 

Petras de Bremingehara tenet feod. IX. militunu 
Giffardus di Tiringeham feod. trium militum. 
Henricus de Mohun feodum T. militis. 
Ricardus Engaine feodum T. miliiis. 
Robcrtus de Caftrcton feodum I. militis. 
Paganus de Embreton feodum f . militis* 
JVIanifelinus de Ovuni^es feod* dnorikai milituiQ'.* 
Petma de SAmfbrd ftodam (. militii. 
HD^iUehnindeJetiBgedenftoduinf. mllitii, 
Elias de Englefeld feod. TIT. ndlitonL 
Rtcardns deDittotu febd. HIT. militom. 
l^hiltpiit de Haflnloii ftod. IT. miHtoni. 
'^fllelmiii de Ahb'^nwrthe feodum T. militis. 
1)6rilleliiii», filtus Widonis feod. TIT. mllituiiiV 
Bemardus de Franke!ege fend. TTTI. militttm.- 
€ttvafiiis de fiemeke feod. II IL militumv 
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Willelmut de Bello campo feod. II. miUtoot. 

'Wilielmut de Haggaleg feod. 1. m. 

Milo de Ringefton feodum I. militis & dimid. 

Wiilelmut Butfare feod. II. milicuiii & diou ^ 

RobercU' de Ellingeton feod. I. miiitis. 

Henricui de Oiiii teacbac feodum I. militis. 

Haeo eft fbmna militam* de qnibot Aateceffiucs net 
Ameoefforibut veftrit fecmnt, ftivitiDm « & ego, yeftri 
gratia , vobis , fciiicot. L» 

£t .ifti func milices , quibus peter meus & ego dedimnt 
lerram de dominie no&o poft olortem Henitd, «fi veftii , 
icilioet, 

Henricus de Erdinton feodum I. militis. 

Radulfus Manfel feodum 1. militis. 

^illelmus Paganellus feodum I. militis. 

Michael' filiiis Osbeiti & Willelmus de Lovent. feodum 

dimidit mititii. 
Godwinua Dtptfer tertitm pirten L mflidf. 
'Wdlterot Manfel feodum I. milidt. 
Petrui de Sorcomunt feodum dimidii militb. 
Gilfridos de RiviiU tertiam partem L militif. 

Liber Niger SCAuarHftfoL i.^..i|9, 140. 

It is in this form that other vafTals of the crown certify , in 
this work, the fcrviccs and the knights they were to furnifh. 
(2) It was cna(5ted by a law of Henry II. * Ut quicunquc 

• habet feodum unms miliris , habcat loricam , AcafTidem, & 

* dypeum, & lanceam.' Hoveden, an, The variations 
in the nature of the arms to be provided , at different periods , 
by vtOalt end foldkrs, are learnedly explained in an author 
whom the adorers of tyranny aSeA to defpife , in the manly 
and fpiriced work ef Nathaniel Bicon, on the laws and govera. 
ment of England. 

(1 ) * In uni?errum aelKmanti filoi penes (tedicea roboris. * 
Ta< it di Mmr. Germ* tf« 

( 4) Many writers have obferved , that it was VC^illiam thtf 
Moraua whaiatrodn€cd ardteis into Sngiand. But they wm 
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known in the Ang1o.Saxon armies. A law of Alfred has thefe 
"words, * Si quis alter! digitum unde fagittatur abfciderit, 

* XV fol. comp. ' See LL. Alfr. c. 40. as interpreted by 
lAndeubrogim > in bis Glojfary , p, i)89* Archery was alfo 
of high aatiqaity in the other ftates of Europe. See XJD. SaL 
tit, } I. 6. LL Riftuar. tit. 7. /, 7. The Englfli wcie to 
excel all nitioai in the ufe of the bow , and for fo fliooting. 
It was theaichen who gained the battles of Grcffyf FdAijsif, 
and AginoQurt 

' King Bdwarde the thifd,' &f9 4/ebMitf *atthebatt^ 
f of Creflie , «ganift PhiUp the French King, aa Gagoinus the 

* French hiftoriographer plainlye doth tell , flewe that day alt 

* the nobilitye oFFraonce onlye with his archeri.- 

' Such like battaile alio fooght the noble Prince Edwarde 

* befide Poitiers, where Johne the French Kinge, with hit 

* fonne , and in a manner all the peres of Fraunce , were 

* taken, befides thirty thoufand which that daye were ilaioC) 

* and very few Englifh men , by reafon of theyr bowes. 

*' Kinge Henrye the Fifte, a prince perelefTe , and moil 

* viflorious conqucrour of all that ever dyed yet in this parte 

* of the worlde, at the battle of Agincourt , with feven 

* thoufand fightinge men , and yet many of them (icke , being 

* fuche archers , , as the chronicle fayth , that mod parte of 

* them drewe a yarde, (lewe all the cbivalrye of Fraunce , to 

* the number of forty thoufand and mo, and loft not paft 

* twenty- fix Engliihmen.* ToxofbUi^^ mr tb9 Sebolt vf 
Sbwainge^ p. 

Cs ) *He,' hjiLattletmt * which beldedi by die fervice 
^ of one knighlfa fee , ought to be with tboKifig forety dayes* 

* well and conTeniently anayed fiof the warre.' Temms^ 
iw^ a. ch» I* Seeftrthf^ Dm (Umge^ voe. Fntdum miliure* 

hm , avec des mus ^ par TbaumaJJiire ^ p. 246. 

( 6 ) BrufTel , Ufage general des fiefs « vol* z* p» 164* idg. 
Daniel , hift. de la milice Franqoife , li\r. |. 

In England , in the time of Edward III. his army in France, 
Normandy, and before Calais , befides the Lords » confilled 
oC}i994>coahatant8 and attendants ^ and their pay for one 

year 
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year and i%\ days amounted to 1 27201 I. 2 s. 9 d. The 
foliowing fpecification of particulars will fjrnifhaa idea of the 
i^iiitary pay andfervice of thofe times. 

* To Edward Prince of Wale$» being ia die King's fervice 
' in Normandy , France i and before Calais , wttli his retinae/ 

* for his Wkges of war ^ 20 s. a day. Eleven baneVets , every 

* one tailing 4 s. t day* 102 knights » each 1 s. a day, K4. ' 

* efcuires, each '12 d. a day. trchers on horfeback^ 

* each 6 d. ft. day. 69 foot. archers, each ) d. a day. ^tt 

* Welfhmen, whereof one chaplain at 5 d. a day. Ontf 

* phyGcian , one herald or cryer , 5 enfignes, 3; ferjeant^ 

* or officers over 20 men, each 4 d. 4 day. 4S0 footmen a 
• each 2 d. a diy. 

* To Henry Earle of Lancafter, being in the King*s fervic^ 

* before Calais , with his retinue, for his wages of war , and 
' one other Earle, each 6 s. 8 d. a day. Eleven banerets, each. 

* 4 F. a day. 191 knights, each 2 s, a day. ^izefcuiresi 

* each 12 d. a day. 46 men at armes, and 612 aichers otl 
' horfehack , each 6 d. a day. 

* To >X^ilIiam Bohun , Earle of Northampton , being in the 
** K'ng's fervice in Normandy, France, and before Calais, 

* 2 banerets, 46 knights, 112 efcuircs , 141. archers on 

* horfehack. For their wages as above. 

* To Thomas HitHeld billiop of Durham , s. ^ d. a day. 

* % banerets, 4S knights, 164 efcuires, gi <rchen od 

* horfehack, every one taking as above. 

* To Ralf Baron of Sta^)fb^d , being in the King s fetvicf' 

* in the places aforefatd, with 2 banerets, 20 knights^ 

* 9i efcuires, 96 afchers on horfehack. Every one takiA^ 

* as above.' 

t'hefe things appear in a contemporary record , pnbtifiied 
by Oir. Brmly in his hiOory of England* See wL 2. ifpmdUf^ 
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it) In* rollt of the militia of France ia tbe year la ) 6 , and 
precediog tkat period , which were obfeiTed by Pire Daniel^ 
there were entered military tenants who wfstt marked down for 
the ferrice of s days , and for other proportions of the 
crdjipary fervice of forty days. And thefe are proo&, not only 
of fees in France, but of the fia^iont of feet* MUice 
Fran§oife , p. ss- 

This learned author , indeed , not attending to the regula- 
tions which made the fradions of a fee give their proportion of 
the ordinary fervice , has endeavoured to account for the 
limited number of days which many tenants were bound ta 
ferve, by refined reafonings and conjectures; which fliow 
how acutely, and yet how abfurdiy , a man of ability may 
employ himfelf in fearching out the truth 

* ' ?9mr ct qui tft dt otm qut Pon Vttit davt In r6lcf «*ltfe oMig^ 
^ qtt*4 oiiiq , qtt*a quinze oa viogt>ciRq hmn • ct fiirent det conceflioa* 

* particali^res , dont il e(l difficile de conjcHurer la cauPe ; ce fut pouT 
' quelque fervice fi^nale rendu i-l'^tat , oa peut-c:re que lenrs aucetres 

* durant les guerres ctviles foumircot au Roi leurs chateaux, ou leurs 
' tcrrei ft ccim c»adltioii, on qn*Us atoieftt qutlqueautrt okligMloMqui 
' ibppKoicau fervice ordinaire, iomme* par cxemple, de faire lagatd« 

. * en certains licux lorfque rennenii approchoit. On voit en effet dans ces 

* i6les quel(}ues gentilshommcs Heiics , obliges ieulemeadiaire le goei! 

* tn ccriain^t •ecafioni daat qu e ! qu e fertcrtilcfl. 

- . * Une autre raifon peat avoir contrikat k ia ridnaioa da fertiat i mm 

' terme plus court qu'il n'^tatt autrefois: C*eftque Tons la premiere racc« 

* fort avant fous la fecunde, Tempire Frarquis 6toit beaucoup plus 

* it«ndu que Jous la troiiiime. II falloit aller chercbet les ennemis&let 
HbtllrsdaasiaOaraianit, ftiu.d«1i; H falloit paflcr let Alpes, ou l«t 

*PVt^ii6cs, & eocrer bien avaataalulit&ta Efpagne : ParconKquena 

* ICStxp^dition& duroient bcaucoup plus Ion?-temp<: que fous la rrdiii^me 

* raec, fous la quelle lero^aume avoit des borues be&wcoup plus iuoites.* 
Lh, %, eh» ft. 

The wildneft of tbefe eanjeaaret doei aot reqaire to be poiated oat 

minutely , as it will appear from a comparifon of the text with this note. 
Yet I cenfure not the abilities of this hidurian. It we could reach the truih 
in all fcteaces, we sbbi^U find, that it u Uc greatell men wUo luve 
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Lyttleton, having remarked that the ordinary fi^ceofthe 

knight's fee wag forty days , is careful to add , * that he, which 

• holdethhislaodbytheoioiticoFalcnight'sfee, oughttobe 

• with the King twenty days ; and that he which holdeth hit 

• land by the l^urth part of a kni^hc's fee, ought ta be with 

• the King ten days; and fo he that hath more, more; and 
' he that hath lelle , ien'e. ' Tenures , p. 69. 

In a roll , de i'oj} de Foix, in the year 127a , there are the 
following e^xplicit prouh of the fraclions of fees, and of the 
limited fdi vice that was t© be giren tor them. 

GaufriJus de Baudrevilic , praeleauvic icrvitium fuum per 
XX dies pro dimidio feodo* 

Johannes ftloranc dicit, quod debet fervitium quarci uniua 
militis. 

Johannes de Falefia Scutifer dicit, quod tenet dini-Jium 
fiBOdiint loricae, pro quo debet, ficot dictt, aaxiiium exurci. 
tut & caWacaue quando per Normaaoiam levatur, aut 
fervitium per xz dies eondo & redeundo; & fi fervitiujn 
didorum xx dierum captom faerit, aoxiliom prasdidom oon 
debet capi nec leTtri* See Brujfei, Vfagt giadral da jisfs , 

In England , the fractions of fiefs are to be proved by almoft 
every article in the UUck Book of tbe Bxcbequer ^' and by a 
multitude of records in Madoxg and to thcCe authorities I 
fefer the inquifitive reader. 

C 2 ) Ou Cange , voc. Membrum Loricae. Craig Jus Feudale, 
lib. 1 . Adires de Jerufalem, avec des Notes , par Xhaumadiere, 
p. 104. 

( ? ) Cowel, Interpreter, voc. Fee Ferm. Spelman, V05, 
Feudi Firma. Du Cange, voc. Feudi Firma. 

wandered oFteneft. The pbilofapher, who ftates fentiments of his owa, 
mm& ncfltflkrily be miftakM m timM«aiitf ii oftta to icafon hypotbctically* 
Tile anchor who would eawh the cchcral ftofe aad opnionf of cbe world • 

has no tide to travel out of the right path i and » ithis errors are frequent, 
lie (ielerves to he contemptible. It it not fo with the wanderings of the 
jnveative and reflecting mind. Tbough they merit not approbation » they 
call for rerpeS. The ahrnrditie* of the profonnd are thercftelit of thoaght 
•ad of conragei thob ofcheshalloiraca ths fruits of oiert wcaJuitft. 

T s 
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(4) See what is faid by Mr. Earon Dulrynip/e ^ in the 
maftcrly llcetch he has given of the hillory ot the alienation of 
land, in his comprehcnlr/e and learned ueadfe cuncerning 
feudal property in Great Britain. 

(s) Lyttleton, Tenures, fed. 96. Daniel , Hiil.de la 
milice Francoife > liv. 

( 6 ) la the ilrictaefs of the feudal regulations , the eftate of 
the vaflal might be forfeited for his negled of fervice. But , ia 
general , it feemed equitable , that a fine only (hould pc nifli his 
difobedience. Brujftl, tome u AJpfcsdeJirufaltm^avec da 
notes par Tbaumajiirei p» 267. Etahlijfemens de S. Louis , 
Hv, I* 

In England « in the Anglo-Saxon times , the forfeiture of the 
benefice or a fine, as in the other ccuntries of Europe, wat 
the r^i" inimcnt ef the refradory vaflfal. The cafe was the fame 
in the Norman period of our hiftory. When the King's fum- 
mom ad habendum fcrvit htm ^ was ifTutd , it was expe(^ed 
that it would be complied with. The following iiaes and 
forfeitures for nci;kcl: of fervice are from records. 

' The Abbot of Pcrfliorc was amerced, for not fending his 

* hnigbts to ferve in the aimy of Camarun , as he was warned 

* to do. \v' iiliam de iiaftinges fined in c marks , that he might 
.* have t'lie king's fa/or , becaufe he did not march at the king's 

* funimonce in the army of Normandy. William, bilhop of 

* Winchefter, fined, or was amerced , in c nurks, becaufe 

* he was not in the army of Gannok , nor had his ferVice there. 
^ Matthew Turpin was dilTeifed of hit land and ferjeaoty ia 

Winterlaw, becaufe he was not in the king's fervice b -yond 
' fea. Duncan de Lafcels was dKTeifed of three knight's &et 
^ and a half, becaufe he was not with the king in his army - 

* of Scotland , with horfes and arms. Roger de Cramavill wat 

* diffeifed of his land, becaufe he did not go with the king in 

* hii voyage to Ireland. Malgar de Vavafur wa - difTeifed of hit 

* land, becaufe he neither went with the king into Ireland, 

* normadetine for the voyage. ' Mudox , hiji. of the txchcm 
(juer, voL I. ^. .662, 66)* See iaither Baron, Anglic* 
hook. I. cb. %. 

( 7 ) Lytcletony tcnkxes^ fed. 9S* Du Cange, Glofl^ voc^ 
Scutagium, 
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\% ) Daniel , Milicc Franqoife , liv. \. Du Cange, voc. Cote- 
f elli , Hrabancior.es, lirab^mnni. Hurrje, Hill vu!. i.p. 

In France , it is faid , that mercenaties were not employed 
in conlidcrabie numbers, till the rcign of Phuip the Augiift. 
In Li.j^land, it is thought, they were Hilt Jinown under 
Henry 11. troni the caufes I mention, it is probable , that 
their ufe mull have been familiar , and even extenlive , in both 
Gountrie«9 in earlier dmes. 

(9) Baronia Anglica, book i« ch. ^. Daniel 9 HAilice 
Pranqoife, liv. j. 

(10) *The religious fayt MadoXf Unfilled that they 
' held all their lands and tenements In firankatmoigne, and 
^ not by knight-fervice. This allegation was ufed with fooceft 

* by the abbotof Leycefter, thepriour of Novel-lieu without 
^ Staunford , and the abbot of Pippewell. ' tie cites the 
records which prove thefe frauds ; and , in another place , 
appealing aUo to records, he has thefe words. 'The abbot 

* ofiit. Aullin had a great fuccefs in defrauding the king of 

* hisfervices. The abbot, itfecms, had been feotfed to hold 

* by the fervice ol HFteen knights. Of thefe flltcen , he found 

* means to conceal twelve, and anfwered to the king with . 

* three only.' Baron. Angl. p. 109. 114. 

( 1 1 ) A record of Henry HI. fays of Richard Crckel , 

* Facict fervitium tricelimae partis feodi j miiitis. ' A record 
of the fame prince , fays ol John Hereberd, ''Faciet fervitium 

* fexagefimae partis unius tcodi. ' Hijl. of the Exchequer ^ 
vol, I. p. 6^0 , 6$ I. A variety cf inllances^ to the fame 
j)urpufe , are to be colteded. 

On the fuppofition that the fradtions of a fee beyond the 
eight parts, were not properly its members, the demands of 
fervice for the thirtieth and the fixtieth parts of a fee , muft 
have been encroachments and feverities , againft the nfual 
pra<£tice and ufages of fiefs. If fervice^ however , was required 
for fuch fractions , the aflelTment of a fcutage on the tenants of 
knight-fervice would secelTarily fubjedt them in their propor. 
tion of payments. And the dilBculties attending eitlier the 
exaction of thefe feivices 9 or thefe payments , mult Jjave 
])«<n iafiait«. 
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It is to be conftiTed , that the giving the thirtietli or the 
fixtieth part of the fervice of fsrty days , wbkb wm the ufoal 
term of the fervioe of the mtlitaiy tenants* has a ftrange 
afped. Perhaps the grants I mention were not regulated by the 
lifual rotes whioh dircAed fees. It k well known » that there 
were tenants in knight^fenrice who wttt bound to give, not 
lihe ttfoal fervice of forty days , but the attendanoe of thenw 
felves and their knights, both at home and abroad, at all times, 
end wherever it fliould be depmnded. Even in this view , 
however, it is difficult to comprehend the regnltttoiis which 
Biuft have governed the fradions oFfpch fees. 
. But there were alfo vaOa's in knigbt-fervice whofefHpulated 
time in the field and in expeditions was fixty days. See Eta- 
hlijjemetits de S. Louis ^ 2 3. There might thus , by the agree- 
ment of fuperiors and tenants , be ftipulated fervices for one 
hundred, two hundred, or any definite number of days whatever. 
On this principle , it is eafy to account for the fraiflions of fees 
which gave fervice for the thirtieth, the fixtieth , or any fuch 
prop' rtions of a fee. In this ftate of the matter , however , the 
frsdions I fpeak pf in the text, though out of the common 
iifage of fiefs , muft have been members of the fee. 

In the conrtly and agreeable intrododtion te the Hifimy of 
Charles the Fifth, in the View of the Prognfs of Suiety iti 
Europe^ from t^e fubverJioH of the Roman EmphrSf to the 
hegmnwg of thcjtxteefitb ctntury^ tit which thefcheine Is ip 
compreheniive , it is rematkable , that , anidft a wide variety 
of other omiifions » there is not even the flighteft eoniideratiott 
of knight fervice , and the knight's fee. Yet the& circumiHui* 
^ were of a moik powerful operation, both with refped to go. 
Tern ment and manners. I make not this remark to detraift &0Q| 
the diligence of an author whofe laborioufneis is ackwnowledg. 
ed, and whofe total abilinence from all ideas and inventions of 
his own, permitted him to carry an undivided attention toother, 
men's thoughts and fpcculations ; but that , refting on thefe 
peculiarities , I may draw from them this general and humih'at- 
ing , yet , I hope , not unufeftil concluHon , that the ftudy and 
knowledge of the dark ages are ftill in their infancy. Arc we 
for ever to revel in the fwcets of ancient lore ? And are ijfft 
Pf ver to ^ig up the pches of the middle times ? 
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CHAPTER IV. 



(i) x\MONG the disbuffemcnts from the Exchequer of 
the kings of England, there feemt to have been much for the 
behoof of the knights of honor , whom they retained. This 
appears from t viriety of reoofdt in Madox^ and accounts for 
(he high charges of the ihcrift for palfreys, faddles, gilt-fpurs, 
peacocks-creib , filk toifes, robes, gloves, ileel»caps, 
£wordt, and lances* Hifi. of ibe Exchequer 9 eb* lo. 

A penfion of L* 40 per ammm wie gi?en by Edward IIL to 
John Atte Lee , Hrhe had been inrefted with knighthood Ut 
auxilium flatus fui ntanuttntndi s and that Sir Nele Lorb^ 
might better maintain the honor of knighthood , he granted to 
htnif and bis heirs male, L. 20 fer annum. An annuity of 
forty marks was given to Sir John Walfh, by Richard TI. to 
enable him to fopport this dignity. And other examples to this 
purpofc are to be collcdted. Asbmolc on the Garter , p. j 4. 
See farther Dii Cattge , voc, MUUit Regis , gf Differt. %. 
fur fHiJfoire de St, Louis. 

( 2 ) Information concerning the knights retained by the 
nobles , is not to be found in that abundance which might 
be expe(fl?d. In an account of the houfehold cxpenfe of 
Thomas Earl oF LeiceRer an. 1519, there are charged 70 
pieces of blue cloth for his knights , and 28 for the cfquires ; 7 
furs of powdered ermin , 7 hoods of purple , ? 9 ^ furs of budge 
for the liveries of barons, knights, and clerks; 6 s faffron- 
colored cloths for the barons and knights ; and 100 pieces of 
green (ilk for the knights. In this account 9 there isalfo aeharge 
ofL.tfs} : is: Si *s ^cs to earls, barons, knights, and 
efqoires* Stvro^ Survey of London^ in Strype sedition^ vol* i. 
p, 14.}. The total expenditure of the Earl of Leicefter for one 
year, which was 7)09 , is valued by Mr. Anderfon, at L. 
8 1,927 of our money ; and from the difference of living , or of 
the efficacy of moneys his expenfe is made toi be equal to L. 

10^, 6;;. Anderfon^ Hifl, of Comy,in-ce ^ vol. f. p. ISI. A 

boatd for the knights was one of theeitablirhments of the fifth 
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Ear! of Northumberland. Houfe bold-hook ^p. 310. See fattheri 
St.PM»4ye9 tomt t, p, 912. 364. . 

()) Mn the nhieteenih year of Ring Henry 1IL' ftyt 
Hiadox , * all the /her»fE of ED($land were commanded, by clofe 

* wriiS of the great feal, to make proclam&ticn in thdr 

* refpecUre counties, that &11 they who held of the king in 

* chief , one ki.ight't fee or more , and were not yet knighted, 
^ Ihou d take armi and get themfelves knighted , btforc the 

* next Cluiltnia., as tbcy loved the tenements or fees which 

* they held ot t.- e k.n| . ' Botqh, Anil.p, i)o. Froclamationi 
of this kind were frequent 

( 4 ) The writs to take knighthood exprefTcd often, in their 
bofoniv » the fjngU knight's fee, as the eftatc entitling to 
l:n)^hthood ; and tii-.v are ufefu! as afcertaining , at difttrent 
timts , ihc Vdiue (;f the blight's fee. Thus, there are roils of 
different d..tes wnich fiate the kr ight's fee at Hfteen , twenty, 
thirty , forty, and ffty pounds of yc2r;y valuation. A fpeci- 
fi cation of fuch records in^y be feen in Aihy.iole , 2nd 
fioke^ 11. bijiituic , p. ^97. And, it is to beviiihed, that 
fomi intelligent perfon , who has accels to the public offitei, 
Would pubiilh a fcncs of ihem. From fuch a work ingenious 
men might derive many advantages. 

It IS not to be conceived, that the knight's fee whiobvai 
held of a fubjedl , could enritle to knighthood ; and yet naoy 
learned writers have exprefTed themfelves to this purpofe. It 
was the knight's fee in capite^ or of the crown. This is 
ilJudrated by the writs of fummons to take knighthood. Andy 
of this writ, the record which fplloy/a, isaa example, ia 
the uftal or regular form. 

Rex Vicecomiti Norf. j& Suff. falutem. Fraecipimus tibi, 
quod, vifis Ijteri iftis, per totam balivam clamari fadas, 
quod omnes //// qui de nobis tenent in CAPITE feudum uniut 
nnlitis , vcl i lns^ & milites non funt , citra feftujn natalis 
Domini anno rei;iu roUii decin:o no o, arma capiant & fe 
milires fu ri faciant, fjcut tentmenta (us quae de nobis tcnent 
dil:^'nnt. Ch'jtf. 1 9. H. 5. 2$. dorjo, «p, Mt^ox , titjl of 
tht Lxchtqifcr , vol. I. p. <;io. 

J. S ) in the iciga of iienry III, the honor of Piidlpy , and 
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other lands of Roger dc Sumery, were tjkcn into the king*s 
poileifion, w;th all che cnattcis tbund fmthcm; becaulc Roger 
did , ot co:nc CO be ^I'ri wit ths Dcit of knij;htho jd. har. Angl. 
p. l^ur ihc lame reaton, tlvj ianic pr.nce l-J^ed ihe 

eftates Gilbert de ^umpiord and W illiam deMuncagu. And, 
in th« cwemiech |eai of Edwaid h the Oierilf of Kent vat 
commiliiooed to leize the' lands of fuch perfons as did not 
appear to take knighthood , and to. aniwer at the exchequer 
for the iffues of them. Hiji. of the txchajucr ^ vol, i. p. 5 to. 

The negled of the Iherifts to diftrain the lands of thofe who 
were entitled to knighthood « and refufed«it, was often to 
fubjed them in amerciaments and ponifhments. And , what is 
remarkable, it appears that the command of the King^s writ 
to his oflicers was at times accompanied with much feveritya 
in cafe they ihould be negh'gent of their duty, or be tempted 
to connivance by bribes. This is illtftiated by the evidencei[»f 
the following writ to the flieriff of Northamptonniire. 

Rex Vicecom. North, falutem. PraecipimLS libi quod, ficut • 
teipfum & omnia tua diligis, omnes illos in baiiva tua, qui 
habeant viginti libratas terrae, diftringas , qtod fe niilitcs 
faciendos curent, citra nativitatcm Sandi Johannis Baptiftae 
proxime futur. Sciturus pro certo , quudfi, promunere, vcl 
aliqua occafione, aliquam rclaxationeni eis feceris, vela iquem 
relpcctum dcdcris , nos ita g;aviter ad tc capit'mus, quod 
omnibus diebus vitae fuae te fentiesefTe gravatum. T. R. apud 
'VC'yndefor decimo quarto die Apiiiis. Ciauf. 2%*H, \. m, i2, 
dorjo, ap, Asbmole ^ p. h> See alio Coke^ 1 1. Infi. p» 5 96, 

Thus, by a ftrange fote, chivalry was to grow into an 
impofition and a tax. It is a wild circumitance * and ihows the 
unfortunate counfels , and the perverie humor of Cha les L 
that this unamiable method of railing money was revived in hit. 
reign. An adl of tyrannical infolence was thus founded upon 
the pretext of an ancient cuftom. Charles lived to aboliih the 
opprelTion he had revived, and to ordain « that no perfbn 
whatever Ihoold be compelled to take the order of kn.ighthood, 
or to undergo any fine or trouble for not having taken it. S^o^* 
Car. I. an, 1640, cap. 20. » 

C 6 ) la the reign of Henry 111. Bartholomew Fit^rWilfiam 
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gave V marks to4iavc refpite for taking knighthood; and 
Thomas dc Moleton, and feveral others, gave fines on the 
fame account. HiJ}. of the Exch. vol. J. p. 509. In the fame 
reign , Robert de Menevil paid v maiks for a refpite of knight, 
hood for two years ; and Peter Fooden 48 (hillingi and 8 
pence for the refpite of three ycm And, for t fnfpenfioa 
from knighthood for die ftme period , John de Drdseniford 9 
in the days of Edward III. paid ten pounds. AshmoU^ t*%l* 
The refiifing to take knighthood, when not poniflied by 
the feiznre of the land, was fnbjeded to fines and amcrd*- 
nenttf which feem to have been arbitrsry. In the time of 
Edward III. William, the fon of Gilbert de Alton, paid 
twenty (hillings for not appearing and receiving knighthood , 
according to the command of the King's proclamation ; and 
the fine of forty (hillings was fet upon Simon de Bradeney , 
Thomas Trivet, and John de Neirvote. In the days of 
Henry IV. Thomas Fauocefoot paid four nobles for this 
rcgledl or contempt. Asbmolc , p. 54. Sec farther B«ro», 
4ttgl. p. 131, Camdm^ JntrotU to $bi firi$M 

p. «4^, «47, 
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CHAPTER Vf 

SECTION I, 

(i)«FlT intcrckini , fays the old dialogue concerning 
the exchequer, * ut imminence vcl inCurjiente in repnum 
^ hoftiutn machinatione, dccernat rex de finguiis feodif 

* BiilitQin fummam aliquam folvi , mircam fcilicet , vel 
' * libram unfini ; unde milicibus ftipendia vel donadva fiicce* 

* dant. Mavolt eiiiiii|irincepsftipendiario8, quam domefti'cot 

* bellicis apponere cafibus. Haec itaque fomina , quia nomine 

* fcotorum (oUiUa^'fcMtMiium ntmcopatiir. ' Diai, d§ 
Scacear, lib, t»feS* 9. 

It wai according to the number of their feet that the baront 
and tenants in caj>7Vf were charged with fcutage. Each hnight's 
fee paid a determined fum to the King. And , as the valTals o£ 
the crown were charged with the full payments for their fees , 
they had recourfe for compenfation to their knights, from 
"whom they claimed a fcutage in proportion to the fees held 
and ponfefTed by each. The king applied to his vaflals f and 
his vaflals applied to their tenants. 

(2) It is commonly conceived, on the authority of 
Alexander de Swereford , an accurate obfervcr of records, 
that, in England, there was no/rr^^^^f or tax on knight-fees 
before the reign of Henry IT. There is great probability , 
however, that the fcutage preceded the age of this prince. It 
is to be thought thatit was coeval with the ufe oi mercenaries y 
but the period of the introdudtioq of thefe is not , 1 believe , 
^ to be afcertained with preciObn. 

In the fecond year of the reign of ^enry II. there was a 
fcutage for the army of Wales. It was aiTelfed only on the 
prelates . who held their lands in knight-(ervice. They paid at 
the rate of xx«. for each knight's fee. There was , in the fifth 
year of the fame reign , a fecond fcutage for the army c|f 
SVales; sind it was affefTed not only an the |>relates 9 baton 



a84 A VIEW OF SOCIETY 



all the tenants by knight-femce uidifcrimiDately. They paid 
two marks for each knight'i fee. In the thirty-third year of the 
lame prince y there was a fcutage for the army of Galway. It 
was XX s. per foe. Under Richard I. afcutagefor Waletwas 
alTeiTcd at cs* per foe. Madox^ bift, of the JSxcheq, voL i» 
f. 620. Jf^» 

1 know ihat thefirft mode of taxation in England was not 
the tax on knight's fees , of which I now fpeak* In the Anglo- 
Saxon times, Danegeld wag an impoficion on the landed 
propercy of England ; and it was eilablifhed with the confent 
of the people in the wittenagemot or national council. The 
earlier Norman princes appear alfo to have levied this tribute ; 
but, in doing foy they probably cxercifed an illegal Itr etch of 
prerogative. 

It vvuS as mercenaries came to be employed, and as the 
fpirit of ihe feucial inltitutions declined , that the fcutage , or 
the tax on hnif^hr-ttiej:, ■\vasr to prevail. To this tax the Magna 
Chiirtu gave a blow, which, in time, was to be decifive. 
■Tii*^ grant of money by the people fuccceded to it. Subfidies, 
tenths, and (iriccnthsy were adopted, and continued long. 
The tax of Danegeld was only intended as a temporary ex. 
pedient. The fcutage led the way to a regular , a conftmt , 
and a formal mdhod of taxation. ' 

(1) Keonet, Collea-ion of Englifh Hiftorians. Madox» 
Hill, of the Exchequer. Home, Hiftory of England. 

( 4 ) It is an important circumftance, that the free gifts of 
cities and towns fliould have grown into taxes. In France , in 
the year i3| 1 , the burgedes of S. Omer paid to S. Louis the 
fum of I $00 iivres; and this payment was called a donumi 
a proof that it was not exigible as a duty, it is likewife evident, 
that, in France, fech prefentshad been common, and had 
grown into taxes. BruJ/'d^ Ufagt genireU da. Fief Uv» 2« 

In Engljnd , it is clear , fron a variety of records produced 
or app jaLd to in ALi tox, dut the word do :u}!i mulliilfo have 
been Lied to exjncfs gifiS that were free. IJiJr. of the Kxcheq, 
-£h. 17. Alter mercenaries wtrc known, the!e giUs ceafed to 

free 9 aad weic lermad taHi^gss, Ani ol: tallages , both in 
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England and France , there are frequent examples in the books 
1 have juft cited. See farther Dii Cunije , voc. Donmn, 

As Kings received gifcs which they were to convert into 
tallages, fo the lords and fuperiors , who were honored 
with fimilar prefents , did not fail to change them alio into 
taxes or cufioms. Du Caw-'^f, 'voc. TaUiare. 

W hat is curious in a peculiar degree, the diRant fource of 
thefe ufages, and the fpirit of them too, while manners 
retained their fimpHcicy , may be fecn in the foliowirg words 
of Tacitus , of w hich this note may fcrve as an illuUration. 
* Mo8 eft civitatibus, uttro audtarium conferre principibus vd 
' armentoromvel fruguni, quod pro bonore acceptum , etiam 
' neceflitatibus fubvenit. ' De Mor, Qerm.c, 

A diftiniftion of great moment , as to civil liberty , defervet 
bere to be remarked. Duriog tfhe pure times of tbe Gothic 
manners , the towns and boroughs made gifrs at their own 
pleafure. When thefe manners were altered, they were 
tallaged at the pleafure of the aown and the barons. The fbrmec 
times were »imes of liberty ; the latter of oppreffiom 

When Dr. Brady, therefore, ]\lr. Hume , and a muUitude 
of writers , enlarge on the low and infignlHcant ftate of the 
towns, and, treating their inhabitants as little better than 
/laves , infer thence, the orifjinal defpotifm of our government, 
they are*on'y aclive to betray their inattention. It is flrarge, 
that met! of genius and talents, fhould take fo lame a furvey 
of this fubject. Of the two Hates or conditions of fociety which 
prevailed, they have no conception. They knew only the 
hiftory of towns in rheir laft fi»uation , and could not pfrci.ivc 
that the oppreifions liicy faw had only a reference to the charr^e 
ot manners, and the breaking down of the feudal f\lUm, 
which affeded , indeed, the adminiftrations cf princes, and 
the conduct of the nobles to their valTals, but did not alter the 
eftabli/hed form of our government. * 

From the Marina Cbarta , thefe authors prefome to date 
the commencement of our liberty ; while that monument is a 
proof, the moft indubitable , of the encroachmects which had 
been made upon liberty , iince k was its great purpofe to 
deftroy them^ 



866 A VIEW OF SOCIETY 

( ^ ) ' Nullum fcutagium vcl auxilium ponatur in regno 

* noftro, nifi per coniniune conjiliinn rcgni noftri , nifw ad 

* corpus noftrum redimendu.n , 6c ad primoger.ituin filium 

* noftrum mtlitem faciendum , 6<: ad filiam noftram prinioge. 
' nitam femel maritandam ; & ad hoc non fiet nifi ratlonabiie 

* auxilium.' Magna Cbtirta^ Reg. Joan, ap, Sfeim, Cod, 
9tt, p, ;69. 

The jcutagium wit the tax on landU held hi knighl^ferWce, 
The Ai/xi/iMMi wai any tax whaceTer. I an fenfible» that, 
after the Magma Cbartaf there areinftances of taxes which 
were le?ied wicbont the concarrence of the great council of 
the nation ; but thefe were violations of the conftitotion , and 
oF liberty. For, from that period,- the legal method of 
aiHiUng government was by a parliamentary fnblldy or aflefl^ 
menc. The violent exa^ons of feveral princes, pofteriorto 
the Magna Charta , are, indeed , held out, by many authors, 
as defcriptive of the defpotifm of our government. But of fuch 
authors, it is to be faid, that they cannot d ltinguifh our 
conltitution from the adminiftrations of our princes. The 
madnefs or the folly of a King may disfigure our government 
by wild , encroaching , and unhappy exertions ; but from 
thefe we mull infer nothing againii thofe principles of liberty 
upon which it is founded. 

( 6 ) ^ Siniili modo fiat de auxiliis decivitate C^dincnfi. 

Etcivitas Londinenfis habeat omncs ANTI^^uas Iwertutes , 

* ^ liber as confuetudines fuas , tarn per terras quam per ' 
' aquas. Praeterea volumus& concedimus , quod omnes aUae 

* civitates, & burgi, & villae, & barones de quinque portubus, 
*. & omnes portus habeaat onmes UbtrtaM & onmn liberas 

* amfmetitdines fuas , & ad habendum eommtme cmJUium 

* rc^jisde auxiliis aflidendis.* Majf» Cbrnrt* Af. Sptlrn, CocU 
9U> |6p. 

The Magna (Sforta was explanatory of the ancient law and 
Guftom , as well at oorredory of abufes and tyranny, it is to be 
tegretted , that , notwithftanding all which has been writtea 
concerning this invaluable record, there fliould yet , at this 
late hour , be defiderated a complete i!luflration of ic. Much , 
I know, has aixeady been executed towards this end , but , if 
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I am not greatly deceived , there remains ftillmore to be done. 
And this » I imagine , will appear clearly to the philofophical 
reader , \^'ho will attend to it , in its connexion with bifiory , 
law f and manners* 

SECTION II. 

(i) Brussel, Ufage general det Fiefs, hV. 2. ch. 6» 
Bacon y DifcN>urfe on the Govemment of England, part i. 
p. 141. 

('z) Daniel, Milice Franqoifb , liv. 4. Home, Hiftory of 
England, vol. 2. p. 8s- Barrington, Oblemdonson the more 
ancient ftacutes , p. ng. 

( ^ ) Bacon , Difcoiirfe on the Government of England , 
pare. I . ch. 6). 7 1. Lord Lytteltoo, Hiit. ot Henry 11. vol. 
p. 5?4. 

(4) ptre Daniel mentions an array in France in 1502, 
■which called out ' tous les Francois nobles , & non nobles, 

* de quelque condition qu'ils foient, qui auront age deigans 
' &plu8, jufqu'a Taije dc 60 ans. * He adds, * Ce n'ert pas a 

* dire pour cela que tous marchallent en cif^t : Mais ceux que 

* le roi coDimettoit pour faire ces levees , prenoient dediaque 

* ville » & de chaque bourg ft village le nombred'hommes , & 

* tela hommes qu'ils jugeoient a propos en oea occafions* ' 
Hift. de la Milicc Frangoife , vol, r . s 7. 

In England, Mn the fixteenth year of King Edward 11. t 

* commiflion ilTned out of the exchequer to Geoffrey de St. 

* Quyntyn and John de Kafthotp, ordering them to raife 

* fpeedily* in every town and place in the wapentake of 
' Dykeryng, as well within the ftanchifes as without , ail the 
' defenGbie men that were between the age of fixteen and fixty, 
^ as well of gent'z d'armes as of foot, each man b^ing duly 
' arrayed, according to his eftate, and toputthefaid men in 

* array b> hundreds ani twenties, and being fo arrayed , to 

* lead them to the K.ng at York, by fuch a day, to ad againlt tha 
' Scots. The like tomauilionsiiTucd out of the exchequer, to 
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* John de Belkthorp and Geoffrey Stull , for the wapentake of 

* Buckros, and to other perfons, for other wapentakes.' 
Madox , Hifl. of tbe Exchequer , vol, 2. p. 1 1 1». 

An example of an array , in the reign of Edward L fs alfo 
remarked by Mr, Mudox^ and it proceeded on writs from that 
prinot to all the fhetiffs of England*. Ichas been thought, 
that King John's rtign afforded the firft inftance of an array* 
But 1 think it highly probable, that arrays were prior to hia 
age. Mr. Hume had met with no commifliun of array till the 
reign of Henry V. and this circumflance coold not (ail 6^ 
leading him into miftakes. Hift of England^ vol. 2, p, ^zt. 

Arrays for failors were practife i after the fame Ifcethod as foil 
foldiers. The cuftom is ft 11 retained in the prejjtng of fiamntm 
It is fomewhat remarkable 9 that this illegal power is yet 
fuifered to remain with the crown. If ex«rted as to foldiers, it 
would feem the higheft tyranny. In apology for it , authors 
have faid , that it is diflicultto difcoveran expedient to anfwer 
its purpofes , without greater danger to liberty. 

Co Daniel, Hift de la Milice Franqoife» Hv. ch. g. 
Hume, Hift. of Eni;'and, vol. 2. p. 224. Barringion, Obfei^ 
vations on the rrrnrc ancient Statutes , p. ;7f5. 

I am difpofed to believe, that it was chieHy the enormous 
diiTolutenefs and irrej^ularity of mmners introduced by the 
mercenaries, which drformed Englind fo much in the reign 
of Edward I. thatrhe ordinary judges were thought unable to 
execute the laws. This , it would feem , mad -* Edward invent 
a new tribunal of jufl*ce , which had poWer to tr^terfe thd 
kingdom , and to inflid difcretlonary punifhments on oflendera. 
Sptlman, Gloff. yoe, TVailbafton, iTet a court fo inquifitorial 
was a daring infult to a f<«e nation « AncT infinitely a grrater 
calamity, than a'] the difnrders which prevailed Thatcountrjf 
is miferable where tVe difcretion of a judge is th6 law. 

( 6 ) Daniel , ff ^. de la Milice Pranqoife , li?. 4* the 
archers wete caded frank ^ becaufe they were free fiWitxsies* 

* In hi< writ to each (heriif. after havini; orderfitllt array, and exprelTed 
hit meaning . h« rttbloiai thefr worilt. * Ei faoe > ficuc indi((nationenl 

* aoOrain viiore ft t« iadtmpntm finrvatc volneris • avltateavs otnhtat. * 

(7) f.^Inftityte, 
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(7) InftStQte, p.tf . S7* Banington ondieBioretBcieM 

Statutes , p. )79 , )go. ' 

(t) Bacon, Difcourfe on the Govenmwnt of England » 
part. I . p. I S7 - pare 3* p. tfOb 

(9) 2. Infticilty p. 

(10) Pari. an. 1. U«n.IV.deDepofitReg. Rioatdi IL api 
Dec. Script, p. 274.8* 

( I « ) Sir John Fortefcue , who refided ''omc time in France 
with Prince Edward, the fon of Henry VI. and who wrote 
there his excellent treatife , * De Laudibus Legum Ani^liae , * 
defcribes , from acftual kn wledge , the exorbi;ai)t infolence 
of the French foldiery, and the m ferable conJiiion of the 
people. The picture he drawi is too long for infertion in his 
place. But , though the fe:.ture<; are ftrong , there is no reafon 
to fufpedtthe hkcnefs. A native of Great Britain , in attending 
to it, moftfed, inattvely degree, the happy advantages of 
oor froe oonftltotioiia- ^ 

(is) sf^ChirletlLcap. 24. 



* 
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( 2 ) 1 ACITUS aUedes to the hi'ftoric fongt of the old Ger- 
mans, of which it was doubclefs the purpofe co record the 
migrations of tribes, and the exploits of chieftains. Offudi 
fongt, ther« were, many the eighth century; and Ch'arle* 
jlngne was fond of oonontting them to his memory. Eginbart » 
Vii. Cttr» Ma^t. ^. 99. Of the celebnted Attiia « it it laid , 
that he hid conftantly his foeti ia waiting, md that their 
▼erfes in honor of his exploiti , were i pan of the entertain- 
ttentef his court prifeus^ p. d?, 68* In all rode times , 
the charader of the bard is io repiittt and attended witb 
diftinctions. This charadter was not peculiar to our anceilor^ 
as fome writers hav^ fancied ; for we find it among the Greeks, 
and in other nations. It is peculiar to the early ftate of fociety^ 
when the pafTions are warm , and language im erfei^. 

( 2 ) It is a common no ion ^ that the poets and Trouba- 
dours were only to be found in France and Italy. They w re 
frequent, however , in a'l the countries of Europe ; and they 
haftened , hy their rivalfhip , the pr^grefs of literature. 
" Henry III. had a poet or Troubadour in his fervice , on 
whom he beftowed a regular penfion. This circumftance is to 
bcgathe'ci from the following record. * Rex chefaoratio & 

* camerariis fuis falutem. Liberate de thefauro noftro , diledto 

* nobis ktagijiro Henrico verfijicatori centum folidos , qui 

* el debentuf de aneraglis ftipendierum fuorunib Et hoc fine 

* dilattone & difficuttate ficiatia , licet Icaocarium fitdanfum* 

* T. R. apud Wodftoke xtiij die JuliL' |i. if. 3. ap. Madox^ 
Hifl, of the Exceq* voL i. p. 191. 

Thete is a commiffion of Henry VI. Z)# MlmftroMtfrofier 
folatium regis providiwiis^ from which it is to be gathmd, 
that the recitation or chaontif^ of fongs, was an amiTement 
in repute and ftlh ion. Rynier ^ 54. If airy Vh The fifth Bar! 
of Northumberland had his roinftrels and players ; and it was 
a qualification of his almoner , that he was * a maker of 

* interludes.' HtH/ehoiU-buofe ^ p. 44. (f. 9|. ||9« 
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The reader may confult farther on this Oibfedt , an author ^ 
who is not more diftinguiflied by the foundncfs of his know- 
ledge, than by the clafTical fimplicity of his language ^ ^Au 
JVarton , in his hiftory of Englifh poetry. 

( ) ) Uiftoiie Litteraire de» Troubadours , par M. TAbbe 
Millut. 

. (4) It is to be obfervedf tihat it was the married women 
cbit^fly who vied in th« meritt of tbeir poeia and Ttoobadooti. 
An Interefting figure « ai weU at the talent of rhyming , waf 
Qeceflhry totboTroubiduur; and it waa bis .oonfiant aim to 
gain the b^ or tbtperfim of bit pttroaefi. Perhapa it would 
be to fcfinc loo modit If one fhoold confider the prefent 
infidelity of the married women in France , at a idid of tfaia 
vfage , and the corruptions of chivalry. 

Of the Duke of Orleans, the brother of Charles VI. there 
Is a pleafant notice in Brantome , which illuftrates ?ery aptly 
the profligate manners introduced by fiefs and chivalry. 

* (Tetoit un qrand debaucheur de dames de la cour , & dcs plus 

* grandes: Un matin en ay ant une couchee avec lui dont le 
mari vint par hazard pour lui donner le bon jour, ii cacha la 
tete de cette dame, & lui decouvrit tout le corps , la falfant 
voir & toucher nue a ce mari a fon bel aife^ avec defenfe 
fous peine de la vie d'oter le linge du vifa^e • . . £t le hofi 

* fut que le ma i etant la nuit d'apres couche avec fa femme , 
' lui dit que M. d'Orleans lui avoit fait voir la plus belle 

* femme nue qu*il cut jamais vue ; mais , quant au vifage , 

* qn'U n'ea fi^avoit qne dire, ayant toujonn ^t^ cacb^e fone 

* le linge.' It is. added » * Oe ce petit eommerce, fortit ce 
' brave ft vaillant bitard d'Orlkns, Comte deDonois, le 

* footien de la France & le fl^an dea Anglois* ' Brantomf , 
ap. St, Foist , Bff, bifior, vol, t* 1 1 9* 

(O See, bi St* Pateye, IcToeu dnPaoB ov doFai£uiy 
& les Honneurs de la Cour. 

( 6 ) Hiftoiredes Troubadours, torn. i« p. 11. 

( 7 ) This invention is^afcribed to William the ninth Earl 
ofPoitoii. ^ Ge fut un valeureux & conrtois chevalier , mais 

* grand trompeur de dames. * Hiji. des Trou, torn, i. p. 4. 7. 
is) Le Moioe cc foffan, a Troubadour, compofed a 

V 2 
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fong , in whksh he thus fpeaks of the Virgin. ' Je fui's devant 

* elle a genonx, les mains jointes, comme Ton tres humble 

* cfclave, plcin d'ardeur dans Tattente de fes regardi 

* amoureux , & d'admiration dans la contemplation de fon 

* beau corps & de fes agxeables manieres. ' Jiiji> da Troidi^ 
torn* 2. p. 225. 

(9) Deudesde Prades, a troubadour, has this fentiment: 
' Jc ne voudrois pas etre en Paradis , a condition dene point 
' aimer celle que j*adorc.* Hiji* de Troub. torn. i. p. J21. 

(10) It wai faid wittily , but not withont reafon^ by the 
Troubadoor Raimood de Caftdaau : * SI Dien fturepoDr him 

* manger & avoir to hmmes » let moines noiis , let moines 

* blancs , let Templiert , tet Hofpitaliert » ft let Chuoinet 
' aiinmt le Paradit ; & Saint Pierre ft Saint Andr^ font biea 
'* dupes dWoir tant foufiert de toormentf , pour on paradit qui 
' Gonte fi peu- aoz autret. ' Hifi, des TSnub. tome |. p. 7S. 

It was in confequence of the depraved manners of the clergy, 
that, in England , the perfon ge who, in the feafon of 
Chriftmai feftivity, was to prefidein thehoufet of the nobility 
over riotous mirth and indecent indulgenciet, was termed 

* the abbot of mifrule.' This charadter appears in the eftaWifh- 
ment of the fifth Earl of Northumberland, an. 1512. Houjebold* 
book, p. ? 44. See alfo Dr. Percy s notes to this record. 

In Scothnd , the fame charader or perfonage feems to have 
been ftill more common , and even fo familiar in the loweft 
ranks of civil life , that he grew to be a nuifance in towns and 
boroughs. His appellation there was , * the abbot of unreafon 
and , when the feveiity and ftarchnefs of the reformation foured 
and deformed this country with the hypocritical precifenefs , 
and thedifmal formality which have not yet left an a€fc of 
parliament was thought expedient Co foppreft and abolilh an 
office fo highly lioendoot and profane, fi. Pari: Marry 

( II } Giannone, Hiftoryof Naplet, voL i.p. 38|«44d* 
Mezeiay, Moeort de TEgKfe dn xi. fi^cle. Da Cange and 
Spelman , voc. Focaria. St Palayn fur I'anc. chevaL partie 

112) Joinville, Hifloire de S. Louis , p. |2. 
1;) 'Si quit dixerit eonjugi^ malam licentiam dan do, 

* vwU ^ Q»ncumbi cum ttUi bonUmi ant fi dixerit alicui 
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* homini, vent ^ fac cum ntulien nuaearnis commixtioHetn; 

* & tale malum fadumfiierit, &C8uifa probata fueric, quod 

* per iprummtzitum Mtom fit , in ftataimos , nt iUamnliery 

* quae hoc malum ftcerit&oonfenferit, moffiatur, Ascundum 

* antoriusedidum; quiaoec talem caullkmfiicere, neoelare 

* dcbuit' Lig. LongobarcL p, 1096. 19. Geargifcb^ Corp, 
Jttr, Gtrm, Antiq. 

This law evinces the antiquity and the heiooufiiers of the 
pradtice alluded to ; but , in pofterior times , the fafliion wae 
thought of more lightly, and too prevalent to be puniOied 
'with feverity. See fome curious information in Du Cmgt^ 
tfOcCugus^ Cucucia^ Licetttia Mala ^ Uxorare, 

(14) The Gynaeceum ^ by which the apartment was ex- 
prefled where the women were kept to work at the nee-ile, and 
other domeftic employments, came to fignify a brothel , or 
place of debauch , from the ufe that was made of it. Du Cange^ 
voc, Gynafceum, Over the doors of a palace which belonged 
to Cardinal "Woolfey , there was written , Damns Meretricum 
Domini Cardinalis. It has been faid , indeed, ih^t Meretrices 
fiood of old for Lotricet ; and the advocates for the chaftity of 
the Cardinal contend, of confequence, that this infcription 
onlyfenred todiredt to his lamdyy. But, I am afraid, that 
this plea will not hold. For the tennswere rr avertible; and 
the women who aAed in the laundry , and who were employed 
in working in linen and tapeftry, were in general the con- 
Tenient miihreiTesy to whom their lords paid a temporary 
worfliip. It was from fome miflakes of this fort, that* in the 
reign of Elizabeth, there was an order 9 that no laundrtjjes , 
nor women called vi(ftualIers,(hould comeintothe gentlemen's 
chambers of Gray's Inn , * unlefs they were full forty years of 

* age.' Dugdalc^ Orig. Jurid. p. 2%6. 

( I O Ranulph. de Ilengham» Summa Magna * cap. s. and 

Selden's notes to it. 

1 16 ) In the Britannia^ in the defcription of Surrey , there 
is this notice. ' Hamo de Catton held CattefiiuU-raanour by 

* being Marshal of the tvhores when the King fbould come 

* into thefe parts. ' Canidm , vol, i. p. In the reign of 
Edwtf d III Thomas deWaiblvoton held the manQur o^Shire^ci4 
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jn Hampfhire, of the King in chief, by the fcrjcanty of being 
Miinbal of the 'whores in the Kinj^'t. houfehold , and of 
dilmeniberir g malefadtott condemned , and of meafuring the 
galons and buthels in the King's houfehold. The words of the 
record are , 'Ttnuit in capice ^ die quo obiit de Domino £. 

* niiner rege Angliae patre regis nunc, per fargantiam efTendi 

* MarefcbaUits de met ttricibus in bnfpitio regis ^ & difmem- 
' brare malefactores adjudicatos, & menfurare galones & 

* buflellos in hofpido regis. ' Faf. Fines i. £dw. 111. Rot, 8* 
A Bar. Angl. p. 9 42. 

(17) The vaffid forfeited hit eftate in the fbUowinifctres: 

* Si dominmn ciicurbitaTerit ( id eft , morem ejus (liipmeritt) 

* Tel turptter cum ee luferit. Si cum filia dominl ciMiciibBerit^ 

* vel nepte ex filio , vel cmn nupca fitio« vel CDtn forore domini 

* fui Iff capiOo^ id eft. In domo fnt manente.' Ubm FaicU 

fip> Spehuan Ghff* voe. Felonia* 

The tAiinCapiOo^ allude to a peculiarity in the Germanic 
and (>cihic manners, which def^rves to be explained. All 

VI tjins wore their hair uncovered, and with ornaments, 
jVlarri li nomen concealed their hair, end covered their heads. 
Th - ornaments for the hDir were many. And , \r\ the prngrefs 
of cin.e, It uas not the hair of their heads only, that the 
women were curious to deck out. The mother of the fait 
^ Gabrielle being aflaffinated , her body lay, for many hours, 
expofed , in a public manner, to the fpedtator, and in a 
poAjre fo exceedingly indecent ^ that it difcovered a ftrange 
nio'.e or afficlation. In this laft fafhion , which was probably 
Introduced iu the dechne of chivalry , the ornaments were 
fibandt of different colors; and, it feems to have been 
pecD!iar to women of rank and condition. St, Foix , EJf. Hifl^ 
pol 4. p. 82. 

In general, it merits remark , that the veneration for their 
hair entertaioed by the Germana and ^eir pofterity , wat very 
|reat , and gave rifo to a mvltitnde of eoftomi. It was a mark 
of -efioed attention in a perfon to preTent a loolc oF his hair to 
a friend on faloting him; it was to fay, that he was as much 
devoted to him as his (lave. To take away the hair of a con* 

fjtirator , was one of the moft afli^g pam of bit pnnilhmenai 
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To give a flave the permifiion of allowing his hair to grew 
v^as to offer him his freedom. Du Cange and Sfclman , voc. 
CapiBi, William Earl of Wurrenne, in the age of Henry ill. 
granted and oonflrmod to the chsrch of St. Panorace of Lewet » 
certain lard , rent , and tithe* and gave feifine of then ^ per 

* capiS9S capitis fui , St fratria foi Radolfi de Wart, quoi 
^ thfctdit de Gapitibnf foia com eolteUo ante altaie. ' Jimg* 
foi, 24. Hmry HI. 4^. Madox, Hifi* of *k9 txcbtq* Pvtfa* 
twy Efift* f. |o» Thia rnnft have been a compliment in the 
liigheft ftyle of flattery; .and the clergy cf St. Panciaiemuft 
have been enchanted with the politenefi of this nobltman. 

There teens fomething wild and romantic in fuch ufagea; 
yet they producedtbelucket and the hair-ring oFmodern times; 
and we fmile not , no^ are f^trprifed, that thefe (hould teach us to 
employ our moments offoftnefsin melancholy recolledions of 
abfcnt beauty, or departed fricndfhip. >5Chat is diftant and 
remote , a{Feds us with its ridicule. What is prefent and in 
praiflice , efcapes our cenfure. In the one inftance , we ad 
wirh the impartiality oF philofophers ; in the other, we aie 
carried away by our paflions and our habitudes. 

(18) i)t. Foix, EfT Hiitor. vol. i. p. 102. Stow, Survey 
of London , in the Edition of Strype, vol. 2. p. 7. 

C 1 9 ) There is evidence of public or licenfed ftews in 
England In £r«^. 2. Henry VL cap, 1. w Cotwei, voe. Sterns , 
SpelMum^ vQC. Stuba^ amd^in Cokt ^ 3. InJiUute^ c/^. 98* 
Henry II. gave hia privilege to the ftew-honfts of Southwatk , 
acGordiog to the *old coftoms which had been nfed there.tinie 

* out of mind. ' And paienta confirinhig their libcrtiea weie 
granted by other princea. Stvw^ in Strype*i edit, voi, 2. p> 7. 
In Normandy, thetewaa a Oifios mtr«tn€um\ and this officer 
feemt to lia?e been known in die different countries of Europei 
Du Cange , voff. Cufloi meretricum , Ptamgmor. 

It has frequently been a fubjedt of inqniry among politiciani^ 
whether public (lews, under proper rcgttlations « with a view 
to the health of individuals , and the peace of fociety , be not 
a'ladvantag ousinOitution. In fomeflatesof Europe, a tukra ed 
or authorized proftitution is kn wn at this day. And, by iho 
Code of GcALoo laws , Oxa ioilitution was ackaowledged ai 
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falutary ; and proftitutes forming a community were , in 
Hindoftan , an objedt of care to the government 1 avoid , 
however , to enter intoa queftion of fuch infinite delicacy. It is 
dangerous in a ftate to give the flighted dab to morality. Yet» 
I cannot but obferve, that, in the inoft ealtivatecl nitioot* 
there are taws and -regolationfl which wound morality more 
fywtmiy dMBOOald bedone by an authorized profliCiitiaii, «id 
with left cf utility to mankind. 

(20) The licenfed flew.hoiifei In the reign of Henry 711. 
were the B^ar'a-head , the Croff-fceys , the Gun , the Caftie^' the 
Crane , the Ctrdinal Vhat , the BeiC the Swan, Ac. Sir Edward 
Coke has preferved this information, |« Inftitute^ p, to^. In the 
time of Edward VI. Biibop Latimer oomplained and preached 
to the following tenor. ' There is more open whoredom , more 
* flued whoredom, than ever was before. For God's fake^ let it 
^ be lookt to * Srotr , in Strypt*s idit» voL a. p. 8« 

(si) 1* Inftitute, p. 206. 

(ss) Spelman voc. Scuba, ). Inftitote, p.2es. 

CONCLUSION. 

I Prefume not to think that I have exhaufted the topics T treat 
in this vo'ume. For, what fub>e<fk do:s not ftretch to infinity ? 
But it has been my particular care to go back to the fources , 
and to expreCs the beginnings of law , government, and man* 
aera ; and I ha?e been foiidlons to open up^, with a dne 
ndvaotage , the original ideat , which I have fentared to ihrike 
out, and which, perchance, mayattrad the notice of die 
ingenious and the learned. Yet, when Iconfiderwhatmany 
great m-?n have- written before me coocimtng human a£Rnrt , I 
know not , whether it ought to flatter my pride , or to fill me 
with Ihamei that I, too, have yielded to my refledions and my 
fentiments ; and , though in the obCcurity of a private flation, 
and in the fervor of youth , have prefented to my feUow* 
- oitizenithiiaTpiting&iuiof my ftu^andanbitiofu 
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Article I. Charta Dotii quam TFolraius eonJiUuii Helf 
grina* Sponjae Jum. 

Xn Deinomine. Dnlciflimafponfamea Helegrina. Ego 
cnim Folradus filtas quondam Eriperti ex gen^re Fran* 
coram, et modohabitatorfom ip. pago Pinnenfi. Dnm 
non left mcognitnm qualiter per yolantatem Dei vel 
parentum quondam tttonim te defponfavi e( camali con- 
jugio fociari difpono, propterea done tibi He. fponfa 
mca in honore pulchritudinis tuae in die nuptiali dotcnm 
dignam atque aptam , hoc ed , manfos meos infra vicum 
Pinnenfcm , qui mihi perctnet ct ex comparationc 
evenit ei data mea pecunia comparavi. Trado tibi ipfos 
manfot cum omni integriute fua et domum dignam ad 
commanendum exquifitam cafam unam conftratam , 
cum omnibus utcnfilibut et vaGs , cum omnibua 
mdjacentiis ad ipfoi manfot afpidentibus vcl pertinen* 
tibut « cum tertii et vineit , pomis , cum omnibus 
quae fupcr fe habentur vel ad ipfam cunem de Vico 
pertinent, et quae habere vifus fum, vel inanteik 
Deo adjuvantc ibidem parare vel conquirere potuero , 
in integrum ilia omnia fuperius comprchenfa , fi nos 
Dcus carnali conjugio fociari volucrit , in die nuptiali 
tibi dono , trado , atque tranfcribo ad poflidendum , 
Qt quicquid exinde facere volueiis % libenun et &rmif- 
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(imam in omnibus habeai poteftatem. Si quis vero , 
quod futurum cfTc non credo, fucrit inpodraodum 
cgoauK aliquis de baeredibus mcis, feu quaeiibet uila 
oppofiu pecfona contra haoc cartulam Ubcllum dotit 
veiitre tentaverit, am earn frangere votuerit , primitut 
iram Dti iocurrat , €t infapcr ima cum focio fifco 
aunim libram unam , argentum pondeta dno mulctam 
componat « et qnod repetit non vendscet , fed bacc 
cartula libellum dotii omni tempore firma et fUbillt 
permaneat, cum ftipulatione ftibnixa. Unde pro flabili* 
tate vcflra Audoaldum Notarium fcribcie rogavimus* 
Actum in Vice anno regni et imperii Domini Ludovici 
XXX. et primo anno Supponis Comiiis , die viiii. menfif 
Junii, Indictione v. Signum Folradi, qui hunc libellum 
dotis fieri rogavit. Lioto, Majolfus, Aloini , tclles. 
^n. 8«7. Ex. Chartulario Monafierii Cafauritnfis ^ ap» 
Balutm CapiL Rig. Francj, v$i* imp. I4t7. 

Art. II. 4 reciprocal Grant. Roger Pit and his Wi/c 
grant and releafe to the Prior oj Brommort a Tenement 
held in Dower ; and the Fri§r grants aytatly Rent for 
thi Lift of tke Wife. 

SGIANT pnefeates et fotuii % quod haec cfl carta. 
Cyrographata^ annoablncarnacione Domini MiUcfimo 
CGXLIIII facta f inter DomiiMim S* Priorem etCon- 
ventum Bmrnmon t% una parte« et Rogerum de la Futte et 
Editham ^xottm fuam es altera* Scilicet « quod prae- 
dictas Rogerus et Editha uxor foa , tradiderunt, et con- 
cefferunt, et quietum clamaverunt, ad vitam ipforum, 
totum tenementum quod diciSicEdithac evenit in dotem, 
de Hugone ticket , in villa de Brummore ^ cum omnibus 
pettinenciu. £t died Prior cc Cunvcntui tcncntur 
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reddere , fiogulis annis, ad feftum S, Michaelis^ trei 
fol. et VI denar. dictis Rogero et Mdithae uxori fuae , 
quamdiu ipfa vixerit. Si vero , quod abfit , praedicd 
Prior et Gonveotui dictom re.dditum . fcilicct III fol. 
et VI dco. pnenouto termino non folvcrint ptatdictit 
RtiE uxori fuae , licebft teuementmn fuum diftriogen, 
donee fuerit eli farisfactum. Tenentur eriam acquietare 
dietum Rogerum et E uxorem fuam , de omnibus fectit 
tarn comitatus quam Hundred! . et omnium allamm 
Curiarum, etde omnibus taillagiis tarn llcgalibus quam 
aliis , dicto teneraento fpectantibus. Hanc Conven- 
cionem fideliter et fine dolo tenendam , ex utraquc 
parte affidaverunt. £t ad majorem fecuritatem facien* 
dam, alterno fcripto figillafuaappofuerunt. Hiis tcAi* 
bus 9 Ric* de Burle^ Johanne Baldewin^ Johanne de 
Brummor$ , Rccelino dt Burle , Hugone dt L^polot , 
PhUippo le Cktmpiuns ct 'multia aliis* Ap. MadoH^ 
F^rmulare Anglicanum , 84* 

Art, III. A Rcleaje of a yearly Rent in Dower, 

OMNIBUS Chrifti fidelibus ad quos praefens fcrip- 
turn pervenerit, Nicholaa quae fiii uxor Y/ilUlmi di 
J{afcrd in Btrefird falutem in Domino* Noreritis m« 
inpura ctlegitiqia vidnactate mea , relaxaOis clomnino 
pro me et haeredibns meis yei affignatis quietnm da* 
malTe Domino Fulconi de Lucy Militi , et haetedibnt 
fuis vel aiTignatis , totum Jut et clameum quod habui 
vel aliquo mode habere potui., in tribus folidatis red- 
ditus quos ab codem Domino Falcone rccipere folcbam 
nomine Dotis meae per annum, ad feftum Sancti 
Michaelis , de tenemento qnod Johannes de MerehuU 
lennit in Berefordi Ita quod nec ego nee haeredes met 
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vel alTignati, nec aliquis nomine mco, aliquid jaiii 

vel clamii a pracfato Domino Fulcone et hacrcdibus fuii 
vel af&gnatis, occalionc dictorum trium folidorum 
ledditus , decaetero cxigere vel vcndicare potcrimus. 
In Cttjot rci teftimonium , praefenti fcripto SigiUum 
meum appofui. DditvmBertforiUu die Lunae in Craftino 
5. Mariae MagdtUnae , Anno regni Aegis Edwardi 
decimonono* Ap* Formulate AngHcatkumt p% 
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Art. I. A Feoffmint in Frankmarriage of Land^ a Capital 

Manfion^ O-c. made to a Man with the Laughter of the 
Feojfer. 

SciANT omnet tarn ptaefentei qnam futoti « quod 
ego Peirus de Toketotp dedi et concefli , et h«c mea 
praefenti carta confimiavi, Ueneio filio Willelmi filii 
JoU^ In Maritagio cum Matilda filia mea , dnas bovatai 
terrae in Snape , cnm pertinenciis ; ilias fcilicet qu^ie 
funt remociores aSoIe , in dimidia carucata terrae quam 
Robertus filius Radulfi michi dedii pro Humagio" et Scr- 
vicio meo; £t capitaicm Manfuram meam in eadcm 
villa ; Et gardinum meum ultra ^quam ; etpratum meum 
apud Sutham Kelde; £t praeterea apud Jo/<rj Croft tret 
acras terrae etdimidiam.; lili ethaeredibuf quidepiae* 
dicta filia mea eaibunts Teaendam de me et de baerc* 
dibut meis infeudaetbaereditate* libere, et-qoictes 
Faciendo forinfecum fervidum, quantum pertinei 
duabus bovatis terrae infeudo quo'duodccim carucatae 
terrae faciunt feudum unius Militis. Et ex incremento 
dedi ci fervicium duarum bovatarum terrae in Tarneton 
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Watlous^t quat Htrveius dt J^erfplkt de me tenuit, et 
quat Tomas de Tometan et Beatricia Sponfa fua michi 
pro Humagio et Servicio meo dedeiunt. Hiis teflibus 
(viz. Seven Perfons) etmultis aliii. Ap, tormulare Angli- 
canum ^ p* JQ* 

Aet* IL a Feojffnunt^ or Gift of Land in Frankmarriage 
with the Sifier^ofthe Donor, 

SGIANT tarn praefentei qiiam futiiri, qaod ego 
Ricardus Takel de Bumham « ciim aflienfu Miruldao 
uxorii mcae « et GalfridH mei filii et haeiedif mei % 
dedi et conceffi^ tx ptaefeoti carta mea confirmavi, 

Galfrido filio Johannis de Haxai, cnm Alicia forore mea, 
in libero maritagio, totam terrain quam habui arabilem 
etin prato in BUjpit; illi fcilicct ct haeredibus fuis , 
tenendam de me et haeredibus meis , libere , folide , 
etquiete : Reddendo inde annuatim mihi et haeredibus 
mcU , pio omni fetvicio et exactione faeculari ad nos 
pertinente « denarios ad duos termi&oi , fcilicec 
duof denar. ad feftum Omnium Sanctorum , et duos 
denar. ad Purificado&em beatae Mariae. £t ego et 
haeredet mei« praedictam teuam illi et haeredibus 
fttis, pro praedicto fervicio« contra omnes homines 
wanntizabimns in perpetoum. Hiis teftibus « Roberto 
TaUl dc Burnham, Galfrido de Bumham^ Roberto de 
Buinham^ Roberto Norrais ^ Gregorio ad Aulam, Samfone 
de Landeles ^ Elid Capeliano ; etmultis aliis* Ap, For* 
mulare AngUcanum , Si* 
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Art. L a Grant of Privilege and Proteclion from King 
Edward to the Abbey of Uury St. Edmund, 

EaDWEARDUS Rexfalmem mitto meis Epifcopis et 
meis Comitibui , ct omnibus Theinis meis qui funt in 
Sciris ubi Sanctus Edmundus habet Terras , benevele. 
Et vobis fignifico, quod volo ut Uojjlannui Abbav et 
omnes Rratres in Eadmundi hurgo Saca ct Socna fua 
libere potiantur de omnibus fuii propriii bominibas , 
tarn intra Burgumquam extra. Et nolo pati ut quifquam 
eit uUam iojiwiam inferat. Ap» Form^ Anglic, p, 990. 

Art. II. A Mandate of Protection from King Henry thi 
Second for ihe Abbey of Baitell, 

H. DEI gratia Rex Angltae ^ ct Dux Kormanniae et 
Aquitaniae^ ti Comes Andcgaviae , ]\i'i\\c\zx\\% ^ Viceco* 
mitibus, ct omnibus M'm\{{t\siu\% Angliae ^ in quorani 
baillivis Abbas et Monachi de Bella habent tcrrat , 
lalmcnu Praecipio vobis , qaod cuOodiattg et manu- 
tenearis et protcgatii Abbatiam de BeUo et Monachoa 
ibidem Deo fervientel, et teim et omnei ret et pof* 
feffioset foai, ficut meat pioprtat ; ae quit eis mjuiiani 
iaciat vt\ contnmeliam ; £t aon trexetit eos , nee 
injuriam aliqnam eit Caciatit nee 6eri permittatis , exi- 
gendo abets>;onfuetudinei vel fcrvitia qoaeCartae mcae 
et AntcccHbrum meorum tcftantur quod faccrc noa 
dcbcnt ; Et fi quis cis injuriam intulcrit, conrra libcrta- 
tcs et confuetudincs quas Cartac fuae teftantur quod 
habere dcbcnt , cam ipfis fine dilatione emcndari 
faciatis. Teftc Ricardo Epifcopo Wintanienfi apud 
LuiegarefiaiU Ap. term* Anglic, p. age. 
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AftT. IIL Fines made i» Kings , thai ihiy,wouid rmit their 
SUfentments and Indignation. 

f 

OSBERTUS de Lerec. debet cc marcas argenu , ut 
Hex perdonaret ei et Olberto Clerico fuo malivolen- 
tiam fuam. Mag. 'Rot. 5, Steph, 

Tomas Clericus de Camera debet ij palcfndos pro 
Roberto Capellaao« ut&ex perdonaret eidem Koberto, 
nalivoleDtiam fuam , quia comedit cum pracdicto 
Tom a apad Corf. Mag. Rot, 6. Joh» 

Gaifridas de Infula debet quater xnv maicai , ut Res 
icmittat indSgnationem. fix. Memor. ii,Henr.$,Rot, to. 
Willelmus de Ros debet c marcas « ut Rex itmittat 
indignatioiiem. lb. Rot. n,Madox^ Hijl. ofthe£xckt» 
Quer^ vol, 478 — 476. 

' AtT. IV« Fines fn Favor ^ and Froiection* 

GILEBERTU8 filiui Fergafi debet occGC et xixL et 
ix. s. pro habeoda bencToUntii Re^f- Mag» Rot. s6. 

H. 2. Rot. 4. 

Radulfus Mudac debet L. 1. and ij s. and viij d. pro 
habendo amore regis Ricardi. Mag. Rot. \ i,J. Rot. 14. 

Decanus et capitulum Londoniae debent ij palcfri- 
dos , pro protectione « nec vexentur contra libertates 
cartarum fuaTum. Magm Mot* 4. J* Rot. in Hifi. ^ 
the Exeheq. €h, i$» 



$04 



APPENDIX. 



N« IV. P. «o6. 

An Accord or Truce hHween iki Earl Mar/hall^ andthi 
Earl of Gloucefttr , and their Mm « under Reciprocals 
Oath. 

SciANT h oc fcriptum vifuri, quod cum die DamiBica 
proxima ante Cathedram Sincti Vetri t Inter Dominum 
K. de Cljfford ex parte Gomitis Mar (/ra//t , £t Dominum 
Hicardum Bajfet et Marlinum Hofiiarium^ cs parte Gomi* 
tis Glocejlriae ^ {M^tx quibufdam excelllbtts tractatot 
haberetur ; Tandem inter eos fic convenit. Videlicet 
quod Hominei dictorum Gomltum , fidelem et fitmam 
Treugam ex utraque parte , a dicta die Domrntra ufque 
infexdecim dies proximo fequentes inviolabiliter obfer« 
yabunt. EtDominus R. de Clyfford^ die Lnnae proximo 
poft dictum Feftum , ad Comitcm Glocejlriae apud 
Cirencejiriam accedct , ad formindam pacem inter 
praedictos Comites. £t £ alter eorum tunc venire nequi- 
verit, hoc alteri parti die FenrriV proximo prae cede ate 
vel die Sabbati , fcilicet Comiti Glocejlriae apud Fayre- 
ford ^,Ttl Domino Roger o de Clfffbrd apud Suttun juxta 
Bannthuriam demincietor* Ad hoc fi Morgan filiui Hoel 
dftCUtmTreugam profe etHominiboi foittenere voluefit^ 
recipiatur in ipfam ; Quod li nolnerit , tunc durantibua 
Treugis babitabitin montanis , nec in aliquod Caftrum 
vei Burgum ipfe vel fui interim admitieniur. Haec 
autem fiirmiter , et abfque dolo , ct omni cavillatione, 
Dominus K. de Clyfford et W. de Lucy cx parte Coraitis 
Marefcalli , et Dominus R. Bajftt et M. Hojliarius pro 
Gomite Glocejlriae , afFidaverunt* In hujuf autem rei 
.teftimonium, praiefenilcriptuminmodiimCirographi eft 
* compofitam ; 
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compofitum ; Gujui una pars, Sigillis dicii R, de Cljfford 
et >V. dt Lacy iingnata, dictis R. Bajfet et M. eft com- 
miifa, Reliqua vero parte, fingais dicti R^ Bajfet tt 
M. fingnata , penes K. dt Clyjfford remanente. Ap, Form^ 
Anglic, 84, . 

N« V. P. 819. 
AaT.I. An Injunetion not to tornty by Henry 111, 

Rex Comitibus t Baronibus , Milhibas , ct omnibui 
aliis , ad inftantcm diem Jovisin vigilia Bead Martini, 
fea aliis diebas apud Warrewicum , ad torneandum 

ibidem conventuris falutem. Mandamus vobis , in 
fide , homagio ct dilcctione , quibus nobis icnemini , 
Hrniiter injungcmes , et fub poena amifTionis tcrrarum . 
ct tencmcQtoruai ct omnium bonorum vcllrorum , 
quae in regno noftro habetis , diftricte inhibentes , 
ibi vel alibi in eodem regno noilro tomeare , jufias 
iiceie, avcnttttas quaerer^, feu alio modo ad arma 
ire , praefumatis , fine Licentia noftra fpetiali. Scitnri« 
quod ii fecus egeritis, nos terras « tenementa et omnia 
bona veftra in manum noftram capiemus , et ea retinfr> 
bimus tanquam nobis forisfacta. Incojus,etc. T.Rege 
apud Weftmon. iiii die Novembris. Pat, 57. Hen* 3. 
m, 1. Apud, Madox , Baronia Angiica , p. 2SJ. • ' 

Art. II. A Prohibition oj Torncamcnts by Edward III. 

REX Vicccomiti Lincolniac falutem. Praecipimus 
tibi, fiimiter injungentes, quod ftatim vifis praeienti- 
bus, pcrtotam baliivam tuam , in Civiutibus, Burgij, 
et locis aliis quibus melius videris expedite , pubiice 

X 
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proclamari , et diftricte ex patte ooftra facias inhiber! , 
nequt fab fomfoctura vitae et membronim , terraram 

et tenementorom , bonorum et catallonim fuorum , ac 
cmnium illorum quae nobis forifaccrc potcrunt, tomca 
xnenta, juftas aut burdcicias faccre , feu aliter infra 
ballivam tuam ad aima ire praefumant, led fe pracparent 
quanto potcntius potcrunt , ad proficifcendura nobif- 
cum in obfequium noArum ad partes Scociae , :d 
Tebeliionein et nequiciam quorundam Scotonim rebel- 
iium et prodilorm noflrorum, jam contra nos prodicio- 
' . aialiief infurgeocittiti , viriUtcr, cam Deo et ipfonatt 
ac^utorio, repiimendam ; Ita^odoml^es homineiad 
amu de balHya tua, quilibet videlicet juxta exigeii** 
ciam -StatQf ftti , fint ad -nos cum equii etfrmUapud 
KarHolam, In qnindena Nativitatii Sancti Johannit 
Bapiiilae proximo fatura ad ultimum ^ ad apponendum 
una nobifc.um , et cum conlimiUbus iidclibus noftris , 
quos tunc noblfcum ibidem adcfTc contigerit , fuper 
^- negociis (latum tcrrae noftrae Scociae tangcntibus , 
prout nobis Altillimus duxerit infpirandum coniiliuA 
,€t jaf«meii.» Praect^imui tciam tibi , quod ii qui vel 
qui torneameota , juftas , aut burdeicias , contra 
banc iohibitionera noftram , infra balliTam tuattfacere, 
fen aliter ad arma ire praefumant vel praefumat, tunc 
corpora ipforum vel ipfiut , quos vel qoem delitiquen* 
tes.vel delinquentem inveneris ia hac paita, fine 
dilatione «apias , et in prifona noftra falvo cuftodias , 
donee aliud inde praeceperimus. Etnosde hiis quae 
facienda duxcris in piaemillis^ in craftino Sanctae 
Trinitatis proximo futuro reddas diftincte et apcrte 
ceriiores . hoc breve nobis remittentcs. T. Rege apud 
Woivelcye vi die Apiiiis. 
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Eodcm modo mandatum e(l fingulis Vicecomitibus 
Angliae. Clauf. 34. £Uw, 3. ^^, iG. dorjo. Ap, haron^ 
Anglic, p. aSg. / 

VI. p» aag. 

The Ordtr and Mamur of creating Knights of the Bath in 
the Time of Peace^ according to the Cujtom of England f. 

I. When an efquirc cones to court, to receive the 
order oi knighihood , in |hc time of peace , according 
to the cuftom of England , he fhall be honorably re- 
ceived by the officers of the court ; Sc. the ftevvard or 
the chamberlain , if they be prefect, but othcrwifc by 
the maifhaU and uiheti* Then there ihall be piovidc.d 
two efqnirct of honor, grave, and well feen in eourt- 
£hip and nurture , as alfo in the feats of chivalry , and 
they fhall be efquires « and governor! in all things 
relating to hiiA, which ihall take the order aforefaid. 

9. And if the efquire do come before dinner, he ihall 
carry up one di(h of the 6rft courfe to the king*s table. 

f Thtt mmdve it a truifliitioii of an old tract in French, which 
DtMt firft publilhed by Edward ByQie , ETq ; in hit learned notes to 
Upton dc Studio Militari, p. ti.— 14. Sir William Dugdale took 
the trouble to turn it into Englith » io his antiquities of Warwick* 
Aire , vol. t. p. 708.— 710. Both in Byflie and In Dugdale this 
narrative is illuftratcd by 6gures , delineated from a book in which 
they were drawn in colors, in the time of Edward IV. Fire Daniel 
holds it as exprcffive of ihe ceremonies ufcd in France; and, it is* 
to be thou;;hi, that they were univerlal over turopc. The original 
French , of which the naivete of the ftyle has been obfcrved, i> to 
be found bolh in IJptou and P. Daniel. Of the ceremonies , tlir 
fantafticncfs and levity are not more remaikable , than the luipuiuui 
^rioufncf» wiih which they were peiformcd. 
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duct the cfquirc , that is to receive the order, into his 
chamber , without aoy more being feen that day. 

4. And in the evemog the efquire's governois ihall 
fend for the barber, and they Ihali make ready a 
. 3. And after thii the efquire^i goveraors ihall con- 
bath, handfomcly bung with Hnen, both within and 
without the vclfel , taking care that it be covered with 
tapiflry and blankets, in refpect of the coldnels of 
the night. And then fliaU the efquire be ihaven , and 
his hair cut round* After which the cfquire s govcrnoff 
fliall go 10 the kinp;, and f i Sir ^ it is now in the 
evtning ^ and the efquire is fttedfor the bath xvhen you- 
plenfc: Whereupon tlie king fliall command his cham- 

« beriaiii that he (hall take along with him unto the 
efquire's chamber , the mon gentle and grave knights 
that are prefent , to inform , counfel, and inflruct him 
touching the order, and featt of chivalry: And, ia 
like manner , that the other cfquires of the houfehold, 
with the minfirels, Ihall proceed before the knights , 
fi ;ging , dancing, andfporting, even to the chamber* 
door of the faid efqnire. 

5. Aad when the efquire's governors fliall hear the 
noifc of the rainftrels , they fliall undrefs the faid 
cf^uire , and put him naked into the bath: But, at 
the entrance into the chamber, the efquire's governori 
ihail caufe the muiic to ceafe» and the cfquires alfo for 
a while. And this being done, the grave knights ihall 
enter into the chamber without making any noife, and, 

^oing reverence to each other, ihall confider which of 
tfiemfelves it fhill be that is to inilmct the efquire in the 
order and courfe of the bath. And when they are 
. « Agreed, then (hall the chief of them go to the bath, 
anci, kn^ling down before it , hy , with a foft voice ; 
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Sir! he thii bath of great honor to you ; and then he fhall 
declare unto him the feats of the order, as far as he 
cao, putting part of the water of the bath upon the 
ihoulder of the cfquire ; and having fo done , take hit 
leave. And the efquire's governors ihall attend at the 
lides of the bath, and fo likewife the other knights , 
the one after the other, till all be done. 

6. Then (hall tbefe knights go but of the chamber 
for a while ; and the efquire s governors Ihall take the 
cfquire out of the bath, and help him to his bed, 
there to continue till his body be dry ; which bed fliall 
be plain and wiihout curtains. And as foon as he is dry, 
they fhall help him out of bed , they fliall clothe him 
very warm , in rcfpcct of the cold of the night; and 
over his inner garments ihall put on a robe of ruflet, 
with long lleeves , having a hood thereto, like unto 
that of an hermit. And the efquire being out of the 
bath , the barber ihall take away tbe bath , with what- 
foever appertaineth thereto, both within and without , 
for his fee ; and likewife for the collar (about hit neck) 
be he earl, baron, banneret, or bachelor, according 
to the cuftom of the court. 

7. And then ftiall the efquire's governors open the 
door of the chamber, and fliall caufc the ancient and 
grave knights to enter, to conduct the efquire to the 
chapel : And when they are come in , the efquires , 
fporting and dancing, fliall go before the cfquire, 
with the minfl^relf , making melody to the chapel. 

8. And being entered tbe chapel , there fliall be 
wine and fpicet ready to give to the knights and efquirel. 
And then the efquire^s governors fliall bring the faid 
knights before the efquire to take their leave of him % 
and he fliall give them thanks all together, for thd 
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pains , favor , and courtefy -which they have done 
him; and this being peiformed , they ihail depart out 
ot the chapel. 

g. Then fliali the efquire's governors fhut the door of 
the chapel , none {laying therein except themfelvcs* 
the paeft , the chandler, and the watch. And, in this 
manner (ball the efquire {lay in the chapel Ail night, 
till it be dajr « bellowing bimfelf in orifoni and prayers, 
befeeching Almighty God , and hii bleiTed mother , 
that , of their good grace , they will give him abifity 
to receive this high temporal dignity , to the honor , 
praife , and fervice of them ; as alfo of holy church , 
and the order of knighthood. And , at day-break , one 
Ihall call the pricH loconlcfs him of all his fins, and, 
having heard matins and mafs , ihall afterwards be 
commended, if he plcafe. 

10. And after his entrance into the chapel, there 
ihall be a taper burning before him ; and fo foon as 
mafs is beg^n, one of the governors {hall hold the taper 
until the reading of the gofpel ; and then ihall the 
governor deliver it into his hands , who ihall hold it 
himfelf , till the gofpel be ended ; but then ihall re- 
ceive it again from him , and fet it before him , there 
to {land during the whole time of mafs. 

11. And at the elevation ol the hoft, one of the 
governors Ihall take the hood from the efquire , and 
afterwards deliver it to him again, until the golpcl 
in principio; and at the beginning thereof the governor 

, ihall take the fame hood again , and caufe it to be 
carried away, and fliall give him the taper again into 

* his own hands, 

^1 1* And then , having a penny, or more, in i eadinefs, 
sear to the candleilick , at.Uie words virbvm caro factum 
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tjl ^ the efquire, kneeling, (hall offer the taper and 
the penny; that is to fay, the taper to the honor of 

God, and the penny to the honor of the perfon that 
makes him a knight. All Avhirh being performed, the 
efquire's governors fliall conduct the efquire to his 
chamber , and (hall lay him again in bed till it be fall 
day«light. And when he ihali be thus in bed, till the 
time of his rifing, he (hall be clothed with a covering 
of gold , called Singleton , and thu ihall be lined with 
blue Gardene. And when the governors fhall fee it fit 
time , they (hall go to the king , and fay to him ; Sir , 
whm doth it pUafe you that ourmafttr Jkall rife f Where-> 
upon the king fhall command the grave knights, 
cfqniret , and minftrelt « to go to the chamber of the 
faid efquire for to raife him , and to attire and drefs 
him , and to bring him before him into the hall. But , 
before their entrance, and the noife of the minftrels 
heard, the efquire's governors (hall provide all neccf- 
faries ready for the order, to deliver to the knights « 
for to attire and drefs the efquire. 
• And when the knights are come to the efquire*! 
chamber, they fhall enter with leaver and fay to him ; 
Sir , GoQd-morrotif f you , it is time to get up and make 
your/elf ready s and thereupon they ihall tak^ him by 
the arm to be drelfed , the moft ancient of the faid 
knights reaching him his fhirt, another giving htm his 
breeches, the rhird his doublet ; and another putting 
• upon him a kirtle of red Tartarin, two other fhall raife 
him from the bed, and two other put on his nether 
ftockings , with foles of leather fowed to them ; two 
other ihali lace his fleeves , and another {hall gird him 
with a girdle of white leather, without any huckles 
thereon i another ihall comb his. head; another ihall. 
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put on his coif; another ftiall give him his mantle of 
fiik. ( over the bafcs or kiiilc ot red Tartarin ) tied with 
a lace of white tilk , with a pair of white gloves hanging 
at the end of ibe lace. And the chandler (hail take fof 
hit fees all the garments , with the whole array and 
neceiTartes wherewith the cfquire fliall be apparelled 
and clothed on the daf that he comet intoi the court 
to receive the order; at alfo the bed wherein he fiift 
lay after hit bathing, together with the fingleton and 
other necelTaries ; in confideration of which fees, the 
fame chandler fliall find , at his proper colt , the faid 
coif, the gloves, the girdle, and the lace. 

13. And when all this is done, the grave knights fhall 
get on horfeback, and conduct the efquire to the hail, \ 
4he minllrels going before making muiic : But the 
horfe muft be accoutred as iolloweth : The faddle 

• 

having a cover of black leather, the bow of the fdddle 
being of white wood quartered* The ftirrup*ieathert 
black, the ftirrupt gilt ; the paitrell of black leather 
gilt, with a crofs pate gilt, hanging before thebr^aft ojf 
the horle, but without any crooper : The bridle black, 
with long notched rains , after the Spanifti faftiion, and 
a crois pate on the tront. And there muil be provided 
a young "cfquire , courteous , who ftiall ride before the 
cfquire, bareheaded, and carry the ciquire's fword, 
with the fpurs hanging at the handle of the fword; and 
the fcabbard of the fword ihali be of white leather, 
and the girdle of white leather, without bucklet. And 
the youth ihall hold the/fword by the point , and after 
thit manner muft they ride to the king*t hall , the 
govemort being ready at hand* 

14. And the grave knighu (hall conduct the faid 
cfquire ; and fo foon at they come before the hall-door, 

the 
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the marOiaU and ufhers are to be ready to meet biin« 
and dcfirc him to alight; and being alii^hied, the 
^^rihal (hall take the horfe for his fee ^ or clfe c i. 
Then ihall the knights conduct him into the hall, up 
to the high table , and aiterwardi up to the end of the 
fecond table, until the king^s coming, the knights 
Handing on each fide of him, and theyouth holding the 
Iword upright before him, between the two goTeroort* • 

i3. And when the king is come into the hall, and 
beholdeth the efquire ready to receive this high order 
and temporal dignity , he (ball alk for the fword and 
fpurs , whieh the chamberlain fhalltake from the youth, 
and fhow to the king ; and thereupon the king , taking 
the right fpur, fliall deliver it to the moll noble and 
genteel perfon there , and fhall fay to him, rut this 
Upon the efquire^s heel} and he kneeling oa one knee, 
inuil take the efquire by the right leg, and, putting 
his foot on his own knee, is to fallen the fpur upon the 
right heel of the efquire ; and then making a crofs upon 
the efquire*s knee , (hall kifs him; which being done, 
another knight mufi come and put on his left fpur in tht 
lik'emanner. And then(hall the king, of his great favoti 
take the fword and gird the efquire therewith; where- 
upon the efquire is to lift up his arms, holding his h:indi 
together, and the gloves betwixt his thumbs and fingers. 

x6. And the king, putting his own arms about the 
efquire's neck, Oiall fay. Be thou a good knight^ and 
afterwards kifs him. Then are the ancient knights to 
conduct this new koigbt to the chapel, with much 
muRc, even tp the high altar, and there he ihall 
kneel , and , putting his right hand upon the altar, if 
tp promife to maintain the pgbts oi the hply church | " 
4uring his wholclife. 

y 
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17. And then he (hall ungirt bimfcif of his fword , 
and, with great devotion to God and holy church, offer 
it ihere; praying unto God and all bis faints, that htf 
may keep that order, wliich he hath fo taken, even Co 
the end : All which being accompliihed , he is to take 
• draught of wine* 

id. And , at his going out of the chapel « the king*t 
mafter-cook being ready to take off his fpuri, for bit 
own fee , Ikall fay , I the king^s mafter»eo9k am come to 
receive your fpurs for my fee; and if you do any thing" 
contrary to the order of knighthood ^ [which God forbid ] 
I Jhall hack your fpurs from your heels, 

ig. After this the knights mud conduct him again 
into the hall , where he ihall fit the fiift at the knight's 
table and the knights about him , himfelf to be ferved 
'as the others are t but he muft iKither cut nor drink 
at die table', norfpit, nor look about him, upwards or 
downwards , more than a bride. And this being done, 
one of his governors having a handkerchief in his hand, 
fliall hold it before his face when he is to fpit. And 
when the king is rifen from the table, and gone into 
his chamber , then fhall the new knight be conducted,* 
with great (lore of knights , and minftrels proceeding 
before him, into his own chamber ; and at his entrance, 
the knights and minflrels ihall take leave of him , and 
go to dinner. 

And the knights being thus gone, the chamber- 
door Ihall'be fattened, knd the new knight difirobed of 
liis atrire , which is to be given to the kings of anns , in 
cafe they be there prefent ; and if not, then to the other 
heralds, if they be there; otherwife , to the minftrels, 
together with a mark of filvcr, if he be a knight bachelor; 
if a baron, double to that; ii an earl, or of a fuperior 
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rank, double thereto. And the ru/Tet night-cap muft 
be given to the watch , or elfc a noble. 

Then is he to be clothed again with a blue robe , 
the ileeves whereof to be drcight, (haped after the 
falbion of a prieft*s; and upon his left (houldcr to have 
a lace of white fiik hanging : And he iball wear that 
lace upon all his garments « from that day forwards « 
until he have gained fbme honor and renown by arffls« 
and is regillered of as high record as the nobles, l^tpights* 
efqaires, and heralds of arms; and be renowned for 
fome feats of arms as aforefaid; or that fome great 
prince, ormoft noble lady, can cut that lace from his 
fhouldcr, faying, Sir! we have heard fo much of the true 
renown concerning your honors^ xvhich you have done in 
divers parts ^ to the gnat Janu of Chivalry , as to jcurjelj^ 
and of him tkat madi you a knight , that it is mtet this l4c§ 
bt taken from you* 

ai. After dinner, the knights of honor and genUe- 
sncn , muft come to the knight , and conduct him into 
the prefenceof the king , the efquire*s govemon going 
before him, where he is to fay , Right nobUand renown' 
ed Sir! I do in ail that I can give you thanks for tkefe 
honors^ curtefies^ and bounty^ which you havevouchfajed to 
me. And having foTaid, fliall take his leave of the king. 

22. Then are the cfquire's governors to take leave of 
this their mafter« faying. Sir ! we have , according to 
the king^s command , and as we wjre obliged , done what 
we can; but if through negligence we have in aught dif- 
pieafe4 you , or by any thing we have done amijs at this 
time^ we dejire pardon of you for it, And^ on the other 
Jide» SfV, asri^tis , according to the cujioms of the courts 
and ancient kingdoms , we do require our robes an^dfees^ as 
the kind's ef^uires^ companions to bachelors andother lordSn 
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